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ADMINISTRATRIX LIABLE FAILING SELL STOCK 
SUBSCRIPTION RIGHTS 


The administratrix estate who fails sell subscription 
rights shares stock belonging the estate will liable for 
the loss sustained the estate, even though she acts upon the advice 
her attorney and ignorance the value the subscription 
rights. This point was decided recent decision the Surrogate’s 
Court New York County, Belcher’s Estate, 221 
Supp. 711. 

appeared that the estate included among its assets 678 shares 
the Detroit Creamery Co., Michigan corporation. June, 1920, 
the corporation voted increase its authorized capital stock. Notices 
were sent all the stockholders, including the administratrix, ad- 
vising them the authorized increase the stock and notifying 
them that the right subscribe additional stock, share for share, 
would granted each stockholder. Upon receiving the notice, 
the administratrix consulted her attorney concerning the advisability 
exercising her right subscribe the additional shares and was 
advised him that such investment was not proper one for 
the administratrix decedent’s estate. The subscription period 
was allowed expire without any action her part. appeared 
that prior the expiration the subscription period, the rights had 
been dealt with the stock exchange and that the prices which 
they were sold from $14 each. 

The administratrix was wholly ignorant the custom stock- 
holders sell their subscription rights and did not learn that they 
had any value until after the subscription period expired. the 
hearing before referee, surcharged the administratrix with the 
sum $6,780, the liability being affixed the basis the average 
price, $10 per right. affirming the referee’s report, Surrogate 
Foley wrote part follows: 


law imposes upon executors, administrators, other rep- 
resentatives the duty active vigilance the collection assets be- 
longing the estate. some authorities the duty described that 
active diligence and the general rule stated King Talbot, 
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76, 85, that legal representative ‘‘is bound employ such 
diligence and such prudence the care and management [of 
estate] general prudent men discretion and intelligence 
such matters, employ their own like Villard Villard, 
219 482, 114 789; Matter Cady’s Estate, 211 App. 
Div. 373, 207 385; Matter Pinchefski, 179 App. Div. 578, 

the varying facts and particular 
case may impose liability absolve the representative from sur- 
charge. But, under the here, the good faith the 
administratrix, her motives intention, her ignorance business 
methods, cannot alter her liability. Costello Costello 209 252, 
259, 103 148. Applying the rule laid down King Talbot, 
supra, the situation here, clear that prudent man dis- 
and intelligence the his own affairs would in- 
vestigate the marketability rights subscribe. When informed 
their value, would make timely and prompt sale before the expira- 
tion the period. Nor does her reliance upon the advice 
her attorney the rights excuse the administratrix. The legal 
duty active vigilance imposed upon her. ‘The advice 
attorney will not relieve executor from the duty active vigilance 
the collection the assets left his decedent; bound 
know his duty that regard.’ Matter Hosford, App. Div. 
427, 550; Matter Pinchefski, 179 App. Div. 578, 
792. The surcharge the referee and the_measure damage 
the estate fixed him therefore sustained, and the exceptions 
the administratrix the material findings and conclusions his 
report are 


RIGHT BANK SET OFF DEPOSIT AGAINST DE- 
POSITOR’S NOTE 


have received the following inquiry from Illinois with refer- 
ence the right bank apply general deposit satisfaction 
note, which the depositor primarily liable: 


the Chicago Tribune June 16, 1927, under the column 
headed ‘Friend the People’ the editorial page, appeared this 
question and answer: 

bank have any right authority without the consent 
depositor take from the depositor’s checking account money 
apply note which this bank holds?’ 

our opinion they have right so. Section the 
Uniform Negotiable Instruments Law which would have authorized 
such course was omitted from the act, the purpose the 
omission being leave effect Ridgely National Bank Patton, 
109 479, which held that ‘‘a banker has right apply money 
deposit his bank the payment note the depositor pay- 
able the bank, without the order the depositor.’’ 
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above opinion contrary the understanding which 
have had and ask your opinion this matter, which vital 
importance all 


The question and answer quoted above are confusing, that the 
answer does not seem responsive the question. 

The question whether bank may, without depositor’s con- 
sent, apply funds deposit his checking account the satis- 
faction note held the bank. 

The question was answered the negative the 
Ridgely National Bank Patton, 109 479. 

The Ridgely National Bank case was not dealing with note held 
the bank, but with note, payable the bank, and presented 
the holder the bank for payment. 

There difference between these two classes notes. 

Prior the adoption the Negotiable Instruments Law, there 
was conflict whether bank was authorized pay out 
customer’s deposit note made him, payable the bank, and 
presented for payment third person. some states was held 
that was the duty the bank pay the note; other states 
was held that the bank was authorized but not obliged pay; and 
still other states was held that the bank had authority pay. 
The decision brings Illinois within the last named class this 
kind paper. 

Section the Negotiable Instruments Law was passed ap- 
parently for the purpose setting this conflict rest. This section 
provides follows: ‘‘Where the instrument made payable 
bank equivalent order the bank pay the same for the 
account the principal debtor thereon.’’ 

This section was omitted from the statute passed Illinois, 
Nebraska and South Dakota. has been repealed Kansas and 
North Dakota. The Minnesota Act and the Georgia Act (as amended 
1924) provide that making instrument payable bank not 
equivalent order the bank pay. 

Missouri and New Jersey the act provides that, where the in- 
strument payable fixed determinable future time, the 
order the bank pay limited the day which the instru- 
ment payable. 

There has, however, never been any conflict the right 
bank apply general deposit the satisfaction matured note 
held and which the depositor primarily liable. The bank 
the depositor’s debtor the extent the amount the deposit. 
And the depositor the bank’s debtor the extent the amount 
his matured indebtedness. Under the ordinary rules set-off, 
the bank permitted its claim against that its depositor. 
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The following Illinois decisions are cited Corpus Juris, page 
653, authority for the proposition that bank may apply de- 
positor’s general deposits the satisfaction his debts due the 
bank, they mature: Fourth National Bank City National Bank, 
Ill. 398; Russell Hadduck, 233; Sachs Sachs, 181 
App. 342; Fort Dearborn National Bank Blumenzweig, App. 
297; Hayden Alton National Bank, Ili. App. 458; Home National 
Bank Newton, Ill. App. 563. 

our opinion, the omission from the Negotiable Instru- 
ments Law adopted Illinois has bearing upon the right 
bank apply general deposit the satisfaction matured 
debt owing the bank from the depositor. And this applies the 


OFFICERS CORPORATION NOT PERSONALLY LIABLE 
PROMISSORY NOTE 


number cases the been raised where officer 
corporation, signing note the name the corporation per- 


sonally liable the note, where the signature the following form: 
Company, B., The argument made that the failure 
the officer write the word ‘‘by’’ before his name indicates in- 
tention become personally liable, the abbreviation ‘‘Pres.’’ being 
regarded merely descriptive. 

most the cases where this question has come up, has 
held that the officer signing the note was not personally liable. The 
most recent decision holding one the Supreme Court Wash- 
ington, Union Machinery Supply Co., Taylor-Morrison Logging 
Co., 254 Pac. Rep. 1094. 

this case was also held that two officers signing notes 
behalf their corporation were not personally liable even though the 
notes contained the following printed clause: 


each and every party signing this note officer agent 
corporation co-partnership, also binds himself individually 
principal.’’ 


This holding was reached the ground that the officers signing 
the notes did not intend become personally bound, that the clause 
above quoted was fine print and had not been read the officers 
and that the president the payee corporation represented the 
that they would not personally liable. view the cir- 
recited the court held that tlie case was proper one 
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reform the promissory notes striking out the clause personal 
liability the signing officers. 

There were two notes involved this action. Each read fol- 
lows: ‘‘Two months after date, for value received, promise pay 
the order of,’’ Each note contained the clause personal 
liability the signing officers above quoted. And each note was 
signed the following form: 


Logging Co., 
Wood, Pres. 
Kahaley, 


Kahaley, the secretary, had died before this action was brought 
and his executor was, therefore, made party defendant. 

The court first considered the question the liability Wood 
and Kahaley irrespective the clause personal liability and con- 
sidered merely the form which the note was signed. holding 
that signature this form imposed personal liability the court 
said: 


first notice the law touching the legal effect the manner 
signing the notes, affecting the question the personal liability 
Wood and Kahaley thereon, apart from the words the note which 
have italicized embodied the fine print. Liebscher Kraus, 
Wis. 387, 166, decided 1889, there was drawn ques- 
tion the personal liability the president corporation upon 
promissory note signed follows: ‘San Pedro Mining Milling Co., 
Kraus, president.’ Following review authorities and holding 
that Kraus, the president executing the promissory note the 
corporation, was not thereby rendered personally liable 
tice Orton, speaking for the court, said: 

principle these authorities seems ‘‘that the agent 
sign the note with his own name alone, and there nothing the 
face the note show that was acting agent, will per- 
sonally liable; but his appears with his signature, then his 
principal only bound.’’ the could not sign its 
own name, and not otherwise shown the face the note than 
that Kraus signed the corporate name, and adding the word ‘‘presi- 
dent’’ his own name shows conclusively that president the 
corporation signed the note, and not otherwise. Such the natural 
and reasonable construction these signatures, and would 
generally understood. The affix, cashier, secretary, president agent, 
the name the person sufficiently indicates and shows that such 
person signed the bank corporate name, and that character and 
capacity alone. The use the word would 
not add the certainty what thus expressed. not common 
use these words commercial business. sufficiently understood 
that the paper signed the officer agent named, and for the 
corporation.’ 

view the law was adhered to, where the same problem was 
presented, each the following later decisions: American Nat. 
Bank Omaha Coffin Mfg. Co., Neb. (Unof.) 322, 672; 
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Myers Chesley, 190 Mo. App. 371, 177 326; Spiller-Beall Co. 
Hirsch, Ga. App. 450, 587; New England Electric Co. 
Shook, Colo. App. 30, 145 1002; Cook Corporations (8th 
Ed.) 724. all these cases there was ‘by’ ‘per’ other 
word between the signed corporate name and the signed name its 
officer officers. 

Jump Sparling, 218 Mass. 324, 105 878, the problem 
was presented under somewhat different conditions. The signing 
the note question was follows: ‘J. Sparling, Treas. Stratton 
Engine Co., David Burns, Pres. Stratton Engine Co.,’ the name 
the corporation not being otherwise mentioned either the body 
the note its signing. Holding that under the Negotiable Instru- 
ment Act Massachusetts the note signed became only the obliga- 
tion either Sparling Burns, Chief Justice Rugg, speaking for 
the court, said: 

the law previous the enactment the Negotiable In- 
struments Act, the defendant corporation would not have been held 
this note. would have been not the note the corporation, but 
simply the individual note the two individuals who signed. Davis 
England, 141 Mass. 587, 731; Tucker Manuf. Co. Fair- 
banks, Mass. 101. change the law this respect has been 
wrought that act. 73, 37, follows: ‘‘Where the 
instrument contains, person adds his signature, words indicat- 
capacity, not liable the instrument, was duly authorized 
but the mere addition words describing him agent, fill- 
ing representative character, without disclosing his principal, does 
not exempt him from personal These words plainly imply 
that the person signing promissory note adds his signature 
words describing himself agent occupying some representa- 
tive position which the same time discloses the name the prin- 
cipal, shall exempted from personal liability, while omits 
the name the principal, although adding words agency, will 
held liable personally and the words agency will treated 
simply decriptio personae. this respect the common-law rule 
this commonwealth whereby agents bind themselves form sign- 
ing note such the one bar, even though acting without au- 
thority, Haverhill Ins. Co. Newhall, Allan, 130, abrogated. 
The agent now relieves himself from liability form signature 
whereby described agent disclosed principal.’ 

West Virginia Supreme Court Appeals, First National 
Bank Salem Jacobs, Va. 653, 102 491, considered 
what was, substance, the same problem, the signing the note 
question being, ‘Winnie Jacobs, Exec. Geo. Jacobs, Deceased,’ 
and held the same view the law the Massachusetts court, 
the light the same provision the Negotiable Instrument 
West Virginia. Our Negotiable Instrument Act reads, section 3411, 
Rem. Comp. Stat., the same the Massachusetts and West Virginia 
Negotiable Instrument Acts quoted those decisions. 

decision Daniel Glidden, Wash. 556, 811, where 
the whole the signing the note question was, ‘H. Glidden, 
Secy., Wm. Buttner, and where they were held personally 
liable because corporation was named the maker the note, 
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not conflict with the conclusion here reach. Our decisions 
Toon McCaw, Wash. 335, 469; Way Theatre Co., 
Wash. 275, 140 320; Bank California Starrett, 110 Wash. 
231, 188 410; Farmers’ State Bank Newport Lamon, 132 
Wash. 369, 231 952, are not conflict with the conclusion here 
reach. each the notes there question, the corporation’s name, 
signed its officers, was followed the signing individual names 
without any designation their having any official connection with 
Such individuals signing were held personally 
iable. 

think becomes plain that, looking alone the man- 
ner the signing these notes, such signing evidences nothing more 
than signing and for the logging company, corporation, and 
does not evidence the assuming any obligation the part either 
Wood Kahaley personally.’’ 


answer the contention that the clause personal liability 
the note bound the two officers personally, the court said: 


here shown connection with the execution these notes. The presi- 
dent the supply company plainly led Wood and Kahaley under- 
stand that was only the notes the logging company corpora- 
tion that were desired the supply company. The notes were pre- 
sented Wood and Kahaley made out blank prepared the 
supply company which was embodied this extraordinary provision, 
practically hidden and fine print, strongly suggesting intention 
the part the president the supply company that the provision 
would overlooked whoever might sign for corporation execut- 
ing note such form. The testimony the president the supply 
company touching the negotiations leading the signing the 
notes plainly indicates that neither nor Wood nor Kahaley had any 
intention the notes being other than the sole obligations the 
logging company. Clearly, think Wood and Kahaley were excus- 
able for not critically reading all the fine print the notes 
notice this extraordinary provision therein. the supply company 
not guilty fraud inducing Wood and Kahaley execute 
the notes, the evidence rather strongly suggests, Wood and Kaha- 
ley’s executor are any event entitled have the notes considered 
reformed, the elimination therefrom this provision which 
claimed renders them personally liable.’’ 


$16,000 LOSS NOT COVERED POLICY CREDIT 
INSURANCE 


Under policy credit insurance, insuring against losses through 
the insolvency the insured’s customers, must appear that the 
goods upon which claim based were shipped and delivered within 
the time specified the policy order covered. 

And the terms ‘‘shipment’’ and ‘‘delivery,’’ used policy 
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this kind, mean actual shipment and delivery; not the time speci- 
fied for shipment and delivery the contract between the insured 
and the customer, nor the time when the goods are ready for ship- 
ment. the insured holds the goods subject the customer’s 
because the customer refuses accept delivery, and after- 
wards ships them, the time actual shipment and delivery that 
counts under clause the policy providing that the customer 
have certain credit rating the time shipment and delivery. 
Questions this kind were considered the London 
Guarantee Accident Co., Ltd. (defendant) Empire Plow Co. 
(plaintiff) 155 Rep. 382, recently decided the Supreme 
Court Ohio. 
appeared that consideration the payment premium 
$1,000, the defendant insurance company insured the plaintiff 
plow company against losses through the insolvency any its 
the amount $20,000. The losses covered and the 
limitations thereon are described the following paragraph quoted 
from the policy: 


loss, amount not exceeding twenty thousand dollars 
excess initial own loss first borne the insured 
being per cent. (but not less than $2,500) the insured’s total 
gross sales and deliveries made between the 25th day February, 
1921, and the 24th day February, 1922, both days inclusive (which 
shall the period this policy) such loss occur through the in- 
debtors, herein defined, between the 18th day March, 
1921, and the 24th day February, 1922, both days inclusive, and 
proven under the terms, conditions and limitations this policy 
bona fide sales merchandise, owned consigned the 
insured, shipped and delivered the usual course the insured’s 
business manufacturers’ agricultural implements, during the period 
this policy, notices which losses shall have been filed required 
section with the company’s agent, the Credit Insurance Adjust- 
ment Company (herein called the adjustment company).’’ 


The policy further provided that loss should covered 


the debtor had the date shipment and delivery one 
the capital ratings and its accompanying credit rating, tabulated 
herein below the latest published book the Bradstreet Mercantile 
Agency said book, for the purposes this policy, shall considered 
published the first day the month borne said book, and 
the ratings said book are govern all shipments and deliveries 
made and after the first day the month borne said book 
the first day the month borne the next subsequent 


The plow company asserted that had sustained $16,273.72 
through the insolvency the Midwest Engine Co., one its cus- 
tomers. The insurance company’s defense was that the time the 
delivery and shipment the merchandise, sold the plaintiff 
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the Midwest Engine Co. that company did not have one the capital 
ratings the latest book published the Bradstreet Mercantile 
Agency, required the provision the policy above quoted. The 
plow company replied that the goods which shipped the Midwest 
Co. were specifically manufactured and fabricated for 
the engine company and that, the time specified for delivery 
the customer’s orders and the time when the manufacture the 
goods was completed, the engine company had the rating the 
Bradstreet Mercantile Agency required the policy. 

When the plow company completed the manufacture the goods 
end was ready deliver them the engine company the latter re- 
fused accept delivery. The plow company thereupon set the goods 
aside and held them subject the engine company’s orders. The 
plow company’s contention was that this setting aside the goods 
was equivalent shipment and delivery within the terms the 
policy. appeared that when the goods were actually delivered 
the plow company the latter had lost its required credit rating. 

holding that the expression ‘‘shipment and delivery’’ used 
the policy meant actual shipment and delivery the plow com- 
pany and that the loss was not covered the policy, the court wrote 
part follows: 


disclosed that the shipments and deliveries the mer- 
chandise embraced plaintiff’s against the Midwest Engine 
Co. were made subsequent the time when that company lost its 
credit rating, under the terms the policy. 

contention the plaintiff that the loss sustained upon said 
account covered the policy based upon the view that ‘‘the 
date shipment and delivery’’ has reference, not the date actual 
shipment and delivery the plaintiff the Midwest Engine Co., but 
the time specified its contract with the Midwest Engine Co. for 
completion and delivery the merchandise question. Such con- 
clusion, however, wholly unjustified from any consideration the 
terms the policy. nowhere refers contract for manufacture, 
for future delivery, any other contract between the insured 
and any its debtors customers. Under the clear and specific 
terms its policy, the defendant insures only against loss which 
from bona fide sales merchandise shipped and delivered 
the usual course the insured’s business, and then when such policy 
subsequently provides that the credit rating report referred 
govern all shipments and deliveries there seems escape from 
the that the insured indemnified against loss only 
the event shipment and delivery merchandise its customer 
while such customer has the required rating, expressly provided 
the policy. Shipments and deliveries merchandise cus- 
tomer who did not then have the required rating could made 
the insured only its own risk. 

further contended that the merchandise question was 
manufactured upon orders from the Midwest Engine Co., and that 
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actual shipments and deliveries were delayed reason the refusal 
the Midwest Engine Co. accept deliveries the times specified 
therefor the contract. disclosed that the Midwest Engine Co. 
required deliveries deferred, but the plaintiff continued ac- 
cept orders from that company, and later, mutual arrangement, 
retained the merchandise question its possession and under its 
control until after the Midwest Engine Co. had lost its required credit 
rating. Damages may have been sustained plaintiff reason 
breach contract, but cannot claimed that such damage 
covered the terms this policy. Nor can the claim sustained 
that from and after the manufacture said merchandise the same 
was set aside for and became the property the Midwest Engine Co. 
and thereby present situation ‘tantamount shipment and delivery.’ 
storage was charged attempted charged against the Mid- 
west Engine Co., and charge for said merchandise was entered 
upon the books the company until the same was actually delivered 
the transportation company, which, above stated, was subsequent 
the date when plaintiff’s debtor lost its required credit rating.’’ 


LIABILITY SURETY NOTARY’S BOND FOR 
NOTARY’S MISCONDUCT 


notary and his sureties are liable for damages caused 
the notary’s false certificate. The measure damages for attaching 
false certificate real estate mortgage the value the mort- 
gage security and this depends upon the value the interest 
the mortgaged property. 

This rule was applied with rather unusual effect recent de- 
cision the Supreme Court Wisconsin, Governor rel. Mlekus 
Maryland Casualty Co., 213 Rep 287. 

this case appeared that notary, who was the real estate 
business, came Mlekus (the plaintiff) and represented that 
John Schmalser and his wife desired borrow $1,000 the security 
real estate mortgage and that would recommend the loan. The 
plaintiff agreed make the loan and the notary delivered her 
mortgage which purported have been executed John and Anna 
Schmalser and acknowledged before the notary. The plaintiff later 
discovered that the property described the mortgage had ex- 
istence and that John and Anna Schmalser were fictitious persons in- 
vented the notary for the purpose defrauding the plaintiff. 

The plaintiff lost the $1,000 which had loaned. The notary was 
under bond the sum $500 which the defendant casualty 
company was surety. 

was held that the plaintiff was entitled recover only six cents 
damages. The reason why the plaintiff was not entitled substantial 
damages was that, even the notary’s certificate had been true and 
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John and Anna Schmalser had actually executed the mortgage, the 
plaintiff would still have lost her money, because the fact that there 
was property such that described the mortgage. 

The court explained its decision the following paragraphs which 
are quoted from the opinion: 


this case there was property mortgaged. The mortgage 
would have been value whatever, matter whether the certifi- 
cate was false genuine. course the plaintiff lost her money 
through the fraud Habhegger, but must distinguish 
between Habhegger the individual and Habhegger the official. his 
official capacity notary public did more than attach the 
false certificate acknowledgment the mortgage. The function 
this certificate convey assurance that the mortgage signed 
those whom purported signed. the mortgage were 
executed some person well known Habhegger, and had made 
true certificate that was acknowledged the person whom 
was signed, and had tendered that mortgage the plaintiff, she 
would have suffered the same damage, because the property described 
therein did not exist, and her would have been valueless. 
the same token, John Smith had brought this mortgage the plain- 
tiff, executed John Schmalser, and wife, and Habhegger had 
fraudulently certified its execution John Schmalser, such certifi- 
would have been false and fraudulent, but would have been 
more the proximate cause plaintiff’s damage than the instance 
first cited. the notary does not certify either the existence 
the value the property described the mortgage, damages resulting 
from the inadequacy the security the nonexistence the prop- 
erty described the mortgage, cannot the result the false certifi- 
cate the notary, whether that certificate true false. true 
certificate would not have saved the plaintiff from her loss, how 
argued that the false certificate was proximate cause her 


CHECK GIVEN PAYMENT DEBT—DRAFT ACCEPTED 
PAYMENT CHECK DISHONORED—DEBTOR 
STILL REMAINS LIABLE 


When debtor delivers check his creditor, the does not 
operate payment the debt unless collected; unless there 
agreement that the check shall accepted absolute payment, 
the creditor negligent promptly presenting the check for 
payment. 

the creditor promptly presents the check the drawee bank 
and not paid, the debtor still remains liable. But check sup- 
posed payable cash. the creditor surrenders the check 
the drawee bank and takes its draft instead cash, and the bank fails 
before the draft can collected, the debt regarded paid and 
the debtor discharged from liability. 
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This last rule, however, does not obtain North Carolina where 
the check presented the drawee Federal Reserve Bank, the 
post office express company. The reason that there 
statute that state providing that when check presented any 
the agencies mentioned, the drawee may its opinion, pay the 
with exchange draft drawn upon its reserve deposits, unless 
there stipulation the contrary the face the check. (Public 
Laws, 1921, chap. 20, sec. 2). This statute was passed during the 
controversy and its object was prevent Federal 
Reserve Banks from embarrassing North Carolina banks presenting 
large quantities checks over their counters and demanding cash 
eases where the banks refused remit par. 

This statute was applied with rather harsh results debtor 
the case Cleve Craven Chemical Co., Fed. Rep. (2d) 711, 
recently decided the United States Circuit Court Appeals. 

this case appeared that the firm Cleve White Vance- 
boro, (defendants) being indebted the Craven Chemical Co. 
Wilmington, (plaintiff) the sum $7467.50, sent the 
chemical company their check for that amount the Bank Vance- 
boro. The check was received December and deposited the 
same day the chemical company the Murchison National Bank. 
The latter bank immediately forwarded the check the Federal Re- 
serve Bank Richmond. This bank sent the drawee, Bank 
which was received December 10. the 11th, 
the Bank Vanceboro charged the check the account Cleve 
White, and sent the Federal Reserve Bank its exchange draft 
reserve deposits the First National Bank New Bern, Pay- 
ment the draft was refused because the failure the Bank 
Vanceboro. 

this action, the plaintiff chemical company sought recover 
against Cleve White for the amount the indebtedness and also 
sought recover the amount from the Federal Reserve Bank the 
theory that the bank had been negligent handling the check. 

was held that the plaintiff chemical company could recover 
against the debtor firm but could not recover against the Federal Re- 
serve Bank. 

holding that, under the North Carolina statute mentioned, 
Cleve White still remained liable for the amount their indebted- 


ness the court said: 


Cleve White did not specify cash payment the face 
the check, they must held under the act 1921 have impliedly 
agreed that the Bank Vanceboro might pay exchange draft 
reserve deposits, should presented through the Fed- 
eral Reserve Bank. The Reserve Bank could not require payment 
any other medium. Federal Land Bank Barrow, 189 
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127 The Reserve Bank, therefore, presented check which, 
under the law, the Bank Vanceboro was authorized its option 
treat order for exchange draft. When exercised this option, 
and gave exchange draft pursuant the order, was such draft 
payment, when not itself paid? 

think not. If, under the case presented, Cleve White had 
tendered exchange draft the Bank Vanceboro payment 
their debt, there can doubt that this would not have ex- 
tinguished the debt, the draft had been dishonored, for the rule 
well settled that, ‘in the absence any special agreement the con- 
trary, the mere acceptance creditor from his debtor the check 
third person, payable the creditor’s order, for pre-existing 
debt, not absolute, but merely conditional, payment, defeasible 
the dishonor nonpayment the check.’ 61, and cases 
there cited. The result cannot different where the draft tendered 
the bank upon the order the debtor, instead the debtor 
himself. The rule that acceptance the draft the drawee bank 
payment check releases the drawer can have application; for 
the reason the rule, the common-law requirment cash payment, 
longer exists, and the maxim applies: ‘Cessante ratione legis, cessat 
ipsa maxim which means when the reason any particular 
law ceases does the law 


The defendants, Cleve White, contended that the effect hold- 


ing them responsible was require them pay their debt twice. 
answer this contention, the court said: 


have seen, what has been done has not effected payment 
the debt due the chemical company, and debtors may file claim 
against the receiver the Bank Vanceboro for the full amount 
their deposit, just though the check had not been charged against 
when the worthless exchange draft was sent. the other hand, the 
chemical company has been guilty negligence. The check sent 
was not payment, but means securing payment, most con- 
ditional payment. immediately put this check process collec- 
tion, and through fault its part has received nothing pay- 
ment. Debtors chose the bank which they deposited the money 
meet the debt due the chemical company. They sent check this 
bank, which under the law they impliedly agreed might treated 
merely order for exchange draft. When, without fault 
the part the chemical company, this exchange draft turns out 
worthless—when the medium which they have selected for making 
payment fails effect payment—they are not position say that 
payment has been made. true that there evidence that 
debtors, is, think, not only accord with the legal principles 
this seems one those unfortunate cases where one two inno- 
cent parties must suffer for the default third. Our conclusion 
that payment has not been made, and that the loss must fall 
debtors, is, think, not only accord with the legal principles 
which have discussed, but also with the ‘broad general principle 
that, whenever one two innocent persons must suffer the 
third, who has enabled such third person the loss 
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ordinary case collecting bank regarded being 
negligent where receives draft payment check. Its duty 
collect the check cash. But the present case, was held 
that the Federal Reserve Bank could not charged with liability 
because the statute above referred authorized receive the draft. 
might also mentioned that Federal Reserve Banks are authorized 
the regulations the Federal Reserve Board make collections 
éither cash exchange. 


GIFT SECURITIES SAFE DEPOSIT BOX 


Where the renter safe deposit box delivers the key keys 

another person with the intention making gift the contents 
the box and allows such other person have access the box there 
valid gift inter vivos the contents. 
gift inter vivos gift person ordinary health. 
establish such gift must appear that the donor has completely 
divested himself the subject the gift and that the title has passed 
absolutely the donee. delivery the subject matter essential 
the validity such gift. This delivery need not actual but 
may symbolical, the case the delivery the key safe 
deposit box. 

term gift inter vivos used distinction gift causa 
mortis, which literally means gift contemplation death. 
the case gift inter vivos delivery the subject matter essential 
the delivery gift causa mortis. But such gift takes effect only 
the event that the donor dies and may revoked him any time 
prior his death. 

accordance with these rules was held the Supreme Court 
Pennsylvania recent decision, Leadenham’s Estate, 137 
Atl. Rep 247, that there had been valid gift inter vivos stock 
certificates safe deposit box and that the donee was entitled 
the certificates against the estate the donor. 

appeared that Dr. Joseph Leadenham died July, 1924, leaving 
will. During his lifetime had rented two safe deposit boxes 
and 109, respectively, from trust company. The stock 
certificates which were found box were claimed Mrs. Austin, 
sister the decedent, whose contention was that the decedent had 
made gift the certificates her during his lifetime. 

the trial the jury found that there had been valid gift and 
that Mrs. Austin was entitled the certificates. This was affirmed 
upon appeal. The certificates, under which was held that there 
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had been valid gift the certificates are recited the following 
paragraphs quoted from the opinion: 


his (Dr. Leadenham’s) death and for many 
thereto, the doctor had box 109 the same vault, where kept his 
valuable papers, and, November 1922, visited the bank and 
rented the box here question, naming Mrs. Austin one having 
right enter it. thereupon took substantial number stock 
certificates from his other box, indorsed them blank, where not al- 
ready done, said the one who witnessed the indorsement that they 
were for Mrs. Austin, and placed them box 59, the same time 
expressing pleasure being able that for her. few weeks 
later, her visit Franklin, explained what had done for her 
and gave her key the box. also took her the bank and in- 
troduced her the one charge the vault. retained one key 
for the purpose clipping coupons, and reinvesting them for 
her. And when the Ohio Fuel Supply Co., large block whose 
stock the deceased had placed box 59, issued 100 per cent. stock 
dividend 1923, indorsed the certificates therefor blank and 
placed them that box. May, 1924, Dr. Leadenham, realized his 
failing strength, took the key had retained box off his key 
ring and handed Mrs. Austin, saying, effect, that she must 
thenceforth take sole charge that box, the contents which had 
given her. fact only opened box three times all and never 
after gave her the second key. 

least seven well known residents Franklin, friends the 
doctor, testified conversations which said, effect, that 
had given Mrs. Austin the stock certificates and placed them box 
the Franklin Trust Co.’s vault, which had rented for her. 
view the evidence which have part referred, the question 
the gift the stock found box was for the jury. 

petitioners, plaintiffs the issue, submitted testimony re- 
buttal tending show the placing securities box was effort 
the doctor’s part avoid the transfer inheritance taxes, without 
any intention parting with his title the property. They also sub- 
mitted evidence oral and written statements Mrs. Austin, made 
shortly after his death, variance with the claim ownership she 
later asserted, and affidavit made her daughter inconsistent with 
the latter’s testimony given the trial. These and other circumstances 
might have justified different verdict, but, above stated, the case 
was for the 


The Law Negotiable Instruments 


The tenth series articles pertaining the law nego- 
tiable instruments 


Roy Redfield, the Washington State Bar 


INCOMPLETE AND AMBIGUOUS INSTRUMENTS 
107. What Blanks May Filled. 
§110. Filling Amount. 
§111. Filling Place Payment. 
Filling Time. 
Interest—Blanks Remaining Unfilled. 
Risk Taking Paper Containing Blanks. 
Sundry Ambiguities. 


107. What Blanks May Filled. 


The authority implied from delivery incomplete instrument 
complete may extend any missing part, except, may pre- 
sume, the signature the party issuing the paper. The language 
the statute would seem make signing and delivering him re- 
quisite. There are hundreds cases filling blanks. Among the 
missing parts allowed supplied are the pronouns 
the name payee, date, time!? place payment, 
amount and interest Some these are considered further 
following paragraphs. 


108. Filling Name Payee. 


One who trying read his authority from the circumstances 
would naturally assume that the first indorser was the persom whom 
the maker meant payee. reasonable and very common 
supply this blank with the first indorser’s name. Sometimes the pres- 
ent holder will put his own name, the theory that such insertion 
line with the maker’s purpose and cannot prejudice him. This 
permissible, fact there has been diversion the paper. 


698 
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But beware the effect mistake! easy change in- 
strument from the maker’s intended use when payee specified. 
there has been such diversion, agent the maker 
party accommodated, the paper not enforceable against the primary 
party, and filling the blank with the name first indorser 
present holder will not avail because contrary authority. True, 
such filling the blank does accomplish this much, that com- 
pletes the paper and thereby puts into condition for further trans- 
fer holder due course. can enforce spite the di- 
version. But let remember that holder who owns instrument 
with blank yet filled cannot holder due course himself. 

The rule just stated exactly opposite the law merchant 
was prior the act. There are dozens old cases where inno- 
cent holder for value has filled payee’s name and indorsed the 
obligation against the maker spite the defense that the paper 
had been diverted and authority violated. But there longer any 
comfort had from these cases. The act controls now, and says 
that one can enforce paper against the maker, where blanks have 
been wrongfully filled, except holder due course, and says 
further that one can holder due course unless has taken 
the paper when was complete and regular its face. The modern 
rule under the act well shown Massachusetts case, where this 
identical question 


Besides the section are considering, there another special 
section date, reading follows: 


When Date May Inserted. Where instrument 
expressed payable fixed period after rate issued undated, 
where the acceptance instrument payable fixed period 
after sight undated, any holder may insert therein the true date 
issue acceptance, and the instrument shall payable accordingly. 
The insertion wrong date does not avoid the instrument the 
hands subsequent holder due course; but him, the date 


The foregoing seems strictly harmony with the general 
rules have been considering. the date put wrong, seems 
implied least that the instrument avoided the hands 
everyone except ‘‘subsequent holder due The use the 
word this connection also indicates that the party 
who filled the date himself could not such holder due course, 
manifestly could not claim subsequent holder. 


15. Tower Stanley, 220 Mass. 438, 107 1012. 
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may presume that the date issue acceptance referred 
above would not control the intention the parties, was their 
wish have date filled later according some contingency. the 
parties should have some date other than that actual signing and 
delivery mind, authority would implied fill accordance 
the signer’s 

The effect inserting wrong date impressively shown the 
Missouri case cited the note, where bank held paper that had been 
signed several accommodation indorsers well the maker. 
This paper becoming due, the maker desired renew it, and wrote 
the bank, sending check for interest for the renewal term, and say- 
ing that renewal note would sent. There was some delay about 
getting this renewal note signed all the indorsers, but finally 
was sent when the renewal period had nearly expired. The bank had 
been advised that the accommodation indorsers would not want 
make more than one renewal. When the note came, its date was blank. 
The maker now desired renew once more, and sent another pay- 
ment interest, requesting the additional extension. The cashier 
the bank, resolving any doubt the ethics the matter his own 
favor, filled the blank the renewal note had just received 
set the obligation ahead for another period four months, ac- 
cording the principal debtor’s wishes. course, such date was the 
wrong date far the accommodation indorsers were concerned, 
and this fact was known the bank. Suit was finally brought the 
paper and all the indorsers defended successfully. The court held 
that the bank had acted bad faith, and, violating the implied 
authority given it, had spoiled the paper far the indorsers 
were concerned. One observes that there was question holder 
due course involved here, the bank itself was the original payee 
and knew all about the circumstances. 


110. Filling Amount. 


Repeating here clause from Section above quoted, are told 
that ‘‘a signature blank paper delivered the person making 
the order that the paper may converted into negoti- 
able instrument operates prima facie authority fill 
such for any amount.’’ What this means that the receiver such 
signed blank has free hand, unless there are limits fixed agree- 
ment. ‘‘Prima facie’’ this connection means the same ‘‘unless 
the contrary shown.’’ And the contrary fact shown, that is, 
the existence limiting agreement, the amount must filled 


16. Bank Houston Day, 145 Mo. App. 410, 122 756. 
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When filled violation the agreement the paper 
spoiled for everybody except holder due 

figures appear the margin, indicating the amount 
usual way, these show the limit authority; the blank must not 
filled with amount excess such 


Filling Place Payment. 


The principles above discussed are applied the matter 
place, that the original signer leaves blank following the word 
connection with other words that clearly call for the 
insertion place payment, the delivery such instrument 
gives implied authority fill the blank. Here again the holder has 
free hand unless there was some limiting agreement. may desig- 
nate any reasonable place. Probably would abuse his 
authority fill some remote spot Greenland Africa, but 
within the bounds common sense may fix the place payment, 
and may even put another state. ‘‘By leaving blank for the 
addition the place payment and thereby authorizing the holder 
the note insert it, the authority conferred would broad enough 
give him great right make the note payable some other 
state 

Quite commonly blank shown printed forms notes the 
lower left-hand corner, line with below the signature, and not 
forming part the body note. Notations time and place 
payment are contemplated such blanks. May these filled after 
delivery? The provisions the act regard filling blanks seem 
quite clearly apply blanks the negotiable instrument itself, 
and would not extend the blanks marginal memoranda unless 
these could held part the instrument. The rule marginal 
memoranda that they are part the contract only when written 
the time the instrument executed, later added express 
authority. would seem follow that marginal note which left 
incomplete not part the instrument proper, and therefore not 
within the doctrine implied authority laid down the Negoti- 
able Instruments Act; for this reason they should not filled after 
delivery without explicit directions from the maker. 


The intent the parties always heeded the application 
the rules are here working with. definite maturity was 


17. Davidson Lanier, Wall. (U. 447, Ed. 377. 
18. Henderson Bondurant, Mo. 369, Am. Dee. 281. 


19. Diamond Distilleries Gott, 137 Ky. 126 131, 
643. 


4 
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templated the parties when the instrument was made, was 
fixed within certain limits, this understanding measures the 
authority the later holder, and violation such authority will 
have the usual consequences prescribed Section 14. there 
understanding, the holder may fill the date time maturity 
suit himself, long not changing anything that actually 
written printed the instrument, nor writing something incon- 
sistent therewith. Paper which left blank respect time 
maturity is, course, the practical equivalent demand paper. 


Interest—Blanks Remaining Unfilled. 

common occurrence for note bill refer interest 
without fixing its rate. Often the wording will ‘‘with interest 
per cent. per sometimes argued that the failure 
insert any rate interest means that the original signer did not in- 
tend pay any interest all. But the general rule interpretation 
the courts contrary, and well settled that paper which 
comes court this condition shall taken mean that the maker 
intends pay interest, and that the rate has mind the legal 
rate, that is, the rate allowed law the absence some other rate 
being specified.?° 


114. Risk Taking Paper Containing Blanks. 

cannot too often emphasized that the rule which used 
permit innocent holder fill blanks and still retain his char- 
acter holder due course has been changed the Negotiable 
Instruments Act, discussed foregoing paragraphs. But the law 
had been well understood the old rule that will take some 
time for the business world get used the change, and there will 
instances loss through failure grasp the new doctrine. 

Since one cannot holder due when takes the paper 
incomplete form, there are other risks besides the risk 
mistake filling the blank. There may some other defense the 
paper, lack consideration fraud, which following the paper 
and will continue affect until the possession holder due 
course purges this infirmity. One who buys when the paper 
incomplete takes the instrument subject all possible defenses. 
better position than that buying after maturity. 

the circumstances are such that offered paper still seems desir- 
able, spite the foregoing considerations, then excellent prac- 
tice where possible communicate with the original signer and learn 
what has say about the blanks, before filling them. 


20. Hornstein Cifuno, Neb. 103, 125 136. 
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115. Sundry Ambiguities. 

There are certain lapses and hazy expressions that come 
often commercial paper that section the act devoted 
gathering these and dealing with them. The section has seven sub- 
divisions and they are all important. 


Where Instrument Ambiguous. Where 
the language the instrument ambiguous there are omissions 
therein, the following rules construction apply: 

Where the sum payable expressed words and also 
figures and there discrepancy between the two, the sum denoted 
the words the sum payable; but the words are ambiguous 
uncertain, reference may had the figures fix the 


The good sense this regulation shown the quaint words 

very old writer commercial law, quoted Missouri 
fall out that through unadvisedness error the pen the 
figures the sum and the words length the sum that 
paid upon any bill exchange not agree together, either that the 
figures mention more and the words less, that the figures 
specify less and the words length more, either any such like 
case you ought observe and follow the order the words mentioned 
length and not figures because man more apt 
commit error with his pen writing figure than writing 
word; and also because the figures the top the bill only, 
were, serve the contents (index) the bill, and 
thereof, but the words length are the body the bill ex- 
change, and are the chief and principal substance thereof, whereunto 
special regard ought had.’’ 


Subdivision reads follows: ‘‘Where the instrument provides 
for the payment interest, without specifying the date from which 
interest run, the interest runs from the date the instrument, 
and the instrument undated, from the issue thereof.’’ 


This not merely arbitrary. The law allows interest automatically 
overdue demand, and the parties meant only that interest 
should run from maturity their reference the subject would 
superfluous. The fact that they referred the subject shows that 
they meant add something the obligation; the fair inference 
that they had mind the date inception the beginning 


Subdivision reads: ‘‘Where the instrument not dated, will 
considered dated the time was issued.’’ 


21. Payne Clark Bros. Mo. 152, Am. 333. 
22. Dunlap Kelly, 115 Mo. App. 610, 140. 


q q 
q 
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This harmonizes with Section which says that the holder 
undertakes fill blank for the date, must put the true 
date issue acceptance. The present section applies in- 
strument which one has taken the responsibility complete. 


Subdivision reads: ‘‘Where there conflict between the written 


and printed provisions the instrument, the written provisions 
prevail.’’ 


the conflict between the printed words 
words, the typewriting will prevail over print. And under some cir- 


cumstances, typewriting will yield handwriting there 


reads: ‘‘Where the instrument ambiguous 
that there doubt whether bill note, the holder may 


common instance such ambiguity that drawer ad- 
dressing bill exchange himself drawee, one agent 
corporation drawing another, for the corporation. 


The following instrument came for consideration New 
York court: 


New York, 190—. 
pay the order Rosario Didato, One Thousand and 
Thirty Dollars. Value received and charge acc. Stanton St. 


This was sued promissory note, and the decision holds 
that such interpretation was 


Subdivision reads: ‘‘Where signature placed upon the 
instrument that not clear what capacity the person making 


This relates uncertainty arising from the location the signa- 
ture the indorsements are covered 
Section the act.. 


Subdivision reads: ‘‘Where instrument containing the words, 


promise pay’ signed two more persons, they are deemed 
jointly and severally liable thereon.’’ 


23. Coal Co. Northrup Bank, 146 Pac. 593, Wyo. 66. 
24. Didato Coniglio, Misc. Rep. 280, 100 466.. 
25. Germania National Bank Mariner, 129 Wis. 544, 109 
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Paper signed the same effect the parties had signed 
joint obligation and each them had addition signed: separate 
obligation like 

Wisconsin adds sub-section here, reading follows: 


several writings are executed about the same time, 
parts the same transaction, intended accomplish the same 
object, they may construed one and the same instrument 
all parties having notice 


This section might have been added all the other states with- 
out changing what undoubtedly the general rule this subject. 
considered elementary that between the original parties 
those who stand their place subsequent transfer (but always 
excepting the possible rights holders due course) writing 
executed the same time with negotiable instrument furtherance 
the same purposes, read with such instrument. The result 
that sometimes the meaning the negotiable instrument may 
considerably altered. The collateral agreement may even such 
destroy the negotiable character the principal instrument. 
California case, there was collateral agreement relating 
promissory note, and this agreement provided that the sum for 
the principal obligation was paid only out the earnings 
mine. These instruments having been executed one and the 
same time, the court held that they should treated one contract. 
The limiting agreement was treated defense the 

The most common application this principle the reading 
note and mortgage securing together, for the purpose in- 
terpretation. the original parties and those having notice 
the mortgage, the terms the latter may have considerable effect, and 
sometimes disastrous effect, the note. Sometimes the mortgage 
will have language that brings condition into the promise, which 
have heretofore seen fatal; the time payment the 
amount the obligation may made uncertain. For instance, the 
mortgage accompanying note may require the principal debtor 
pay all future taxes, other uncertain amounts. Such provision 
has been held few states destroy the negotiability the paper. 
other states this result does not follow. There very noticeable 
lack harmony among the decisions, with respect particular ap- 
plication this rule about construing collateral writings with the 
principal instrument. would confusing and unprofitable 
follow the intricacies this subject through the roll the jurisdic- 
tions; enough for our purpose here point out that the in- 


26. Sharpe Baker, Ind. 547, 44. 
27. Goodwin Nickerson, Cal. 166. 
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strument its face bears reference some other writing, the 
person whom the instrument offered, the ordinary course 
business, has notice any way collateral writing, such other 
document should very carefully examined, for the purpose dis- 
covering there are provisions which might affect the negotiable 
instrument. any suspicious language appears, problem then 
-presented which ought worked out according the decisions 
that state whose law controls. The most practical service that can 
rendered the reader this article give him general warning; 
collateral written agreement often trouble-maker, when its 
language seems run counter the terms the principal instru- 
ment. 


(To continued) 


Banking Decisions 
this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


AGREEMENT EXCUSING BANK FROM LIA- 
BILITY PAYING STOPPED CHECK 


Smith McCrorken, Inc., Chatham Phenix Nat. Bank Trust Co., 
New York Supreme Court, Appellate Division, 
221 Supp. 638 


Where bank has paid check upon which payment has been 
stopped agreement between the bank and the depositor whereby 
the bank promises sue the payee and indorsees the check 
its own expense and the depositor agrees not press his claim 
against the bank pending the outcome the bank’s action, 
valid. After making such agreement, the depositor cannot 
press his claim against the bank without waiting reasonable 
time for the bank commence its action even though the statute 
limitations may run the bank the meantime. 


Action Smith McCrorken, Inc., against the Chatham Phenix 
National Bank Trust Co. From order granting plaintiff’s motion 
strike out the answer defendant, and for summary judgment, 
ard granting plaintiff judgment for $1,861.07, defendant appeals. 
Reversed, and motion denied. 

Kaye, Scholer, New York City (Jacob Scholer, 
New York City, counsel), for appellant. 

Frooks Frooks, New York City (S. Leighton Frooks, New 
York City, counsel, and Philip Krieger, Mt. Vernon, the 
brief), for respondent. 


MARTIN, J.—The plaintiff was depositor the defendant bank 
during the years 1922 and 1923. about January 16, 1922, 
drew check the order Smith for $1,552.37. March 
1922, plaintiff, writing, directed the bank stop payment 
that check. Receipt the order was properly acknowledged. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 
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Subsequently, and about months after payment was stopped, the 
bank, violation that direction, erroneously and negligently paid 
the check from plaintiff’s money deposit with it. The plaintiff 
demanded credit the amount erroneously paid out, which demand 
was refused the bank. The payee the check was the wife 
plaintiff’s president, from whom had separated. claims have 
paid full any indebtedness due her, but she indorsed the check 
her father, who caused presented, and was paid. 

the affidavit submitted the defendant stated that plain- 
tiff’s president, Smith, said that account his relation with the 
bank did not want lose anything, that did want make his 
wife and her father return the amount the check, and that ar- 
rangement was then made have them sued the bank’s attorney 
without expense Smith; being agreed that would refrain from 
pressing his claim against the bank pending the outcome the action 
against his wife and her father. Smith wrote letter, which cor- 
roborative the averments defendant, which intimates that 
all arrangements between them ended with this letter. says: ‘‘I 
therefore commenced this 

The defendant’s representatives say that, after the receipt the 
letter from the attorney for the bank, the plaintiff’s president called 
the said attorney and repeated the original arrangement, and the 
attorney for the bank agreed it. another part the affidavit 
the attorney for defendant says was authorized act for the bank 
the only officer the bank who knew the matter, vice-president 
named James Brower. This same attorney says Brower’s affidavit 
could not obtained, because was away his vacation and could 
not reached. 

The defendant’s attorney avers that his firm had made examina- 
tion plaintiff’s books, had written Smith’s wife and her father, 
and was preparing papers sue them when plaintiff began this action. 
evident that dispute has arisen whether the agreement had 
been finally made. 

important keep mind the letter Smith, where 
said: shall wait until the action tried.’’ Here have force- 
fully brought out that was anxious make some such arrangement 
said made. the agreement the bank agreed some- 
thing was not obligated do. was not bound sue Mrs. Smith 
and her father, and pay all expenses such suit. Its agreement 
have its attorney bring such action was therefore consideration law 
support Smith’s agreement not press his claim pending the out- 
the bank’s action against his wife and her father. 

said that did not agree wait any stated length 
time, the answer that such contract would required 
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wait reasonable time for the bank’s attorney bring conclusion 
the contemplated action against his wife and her father. 

argued that the statute limitations might run favor 
the bank. The answer that was free make such contract, 
even though the period limitation would continue meanwhile 
run. the interval the succeeding five six years the bank’s time 
act would expire, the basis ‘‘reasonable time’’ for per- 
formance its part, and the plaintiff could protect its rights the 
meantime. 

suggested that the bank could not recover any event. 
could make effort and that the purpose the agreement. 
The plaintiff says such contract would illegal; that the bank 
would practising law. There force that contention. 

The answer sets the alleged agreement for forbearance 
was made. Robinson Godfrey, Mich. 408; Morgan Butterfield, 
Mich. 615. See, also, Williston Contracts, 

The order should reversed, with $10 costs and disbursements, 
and the motion denied, with $10 costs. 

Order filed. 


FAILURE BANK AFTER ISSUANCE 
DRAFT 


Leach, State Superintendent Banking, Grinnell Savings Bank, 
Supreme Court Iowa, 212 Rep. 485 


The holder draft issued bank not entitled 
regarded preferred creditor upon the failure the issuing 
bank. 


The Superintendent Banking, receiver the Grinnell Sav- 
ings Bank, appeals from order and judgment the district court 
Poweshiek county granting preferential payment claim 
the Grand Lodge Iowa, M., against such receiver. The 
facts are stated the opinion. Reversed. 

John Fletcher, Atty. Gen., Maxwell O’Brien, Asst. Atty. Gen., and 
Frank Bechly, Montezuma, for appellant. 

Bollinger Block, Davenport, for appellee. 


similar decisions see Banking Law Journal Digest (Third 
Edition) §135. 
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STEVENS, J.—On January 14, 1925, Ross Coutts, secretary 
Herman Lodge No. 273, M., Grinnell, Iowa, drew the 
following instrument, subsequently signed the master and treasurer 
the lodge, respectively, indicated the instrument, viz.: 


2107. Grinnell, Iowa, Jan. 14, 1925. 
M., $572, five hundred seventy-two dollars, for 1924 
Lodge dues. 
Grinnell Savings Bank. 
Gannaway, Master. 
Coutts, Secretary. 
Ramsey, Treasurer.’’ 


—and exchanged the Grinnell Savings Bank, where the account 
the treasurer was kept, for draft for the amount drawn the 
Merchants’ Trust Bank Chicago, and made payable the 
secretary the Grand Lodge. 

Before the draft was presented the drawee the Grinnell 
Savings Bank became insolvent and ceased business. The 
trustees the Grand Lodge filed claim against the receiver the 
insolvent bank, alleging that had his possession trust funds 
the lodge for the payment the claim and asking that preference 
established. Appellees, argument, treat the foregoing instru- 
ment sight draft, having been accepted Grant Ramsey, 
treasurer the local lodge. the other hand, designated 
appellant mere warrant drawn the treasurer the local lodge 
for the purpose paying Grand Lodge dues. The instrument was 
drawn before the local lodge was default the payment its 
Grand Lodge dues, and may assume that was drawn pursuance 
authority granted the lodge. may conceded that the in- 
strument its face has the characteristics sight draft. 
think clear, however, that was not intended treated 
the officers the lodge. The whole contention appellees that 
after the instrument was signed the treasurer, whose name the 
account the bank was kept, was held the secretary the 
agent bailee the Grand Lodge, and that could rightfully 
paid only upon the proper indorsement thereof. The secretary was 
neither bailee nor agent the Grand Lodge, but officer and agent 
the local lodge, authorized transmit the amount due the Grand 
Lodge its secretary. The instrument was mere warrant the 
lodge, drawn both order the treasurer thereof for 
the payment money and memorandum showing whom the 
money was paid. Grant Ramsey, treasurer, evidently un- 
derstood and treated it. The instrument was not pay- 
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able the bank until signed the treasurer. was never, fact, 
delivered the Grand Lodge, nor did ever have control thereof. 
The evidence the secretary shows that the business was done 
the usual way; that upon delivery the instrument the bank 
was canceled, the account the treasurer the local lodge debited, 
and draft drawn exactly the same check for the amount had 
been presented the bank instead warrant. While the record 
this point, say the least, vague, think there can 
doubt that the instrument was mere warrant the lodge, drawn 
and signed the usual and customary way doing business. 
true, terms made payable the Grand Lodge, but, treated 
mere warrant and not bill exchange, this becomes quite im- 
material. 

title the warrant the funds the lodge the bank 
passed the Grand Lodge when the warrant was signed the 
treasurer the local lodge. Such was not the purpose for which 
signed it. 

Claimants concede that the draft drawn the bank did not work 
assignment pro tanto the funds thereof the drawee bank. 
the foregoing construction the instrument and the transaction 
correct, then, obviously, trust was created, and preferential pay- 
ment the claim should have been denied. The draft drawn the 
Chicago bank pledged only the credit the drawer, the same 
though the transaction had been had upon check drawn thereon. 
Danbury State Bank Leach, 201 Iowa, 321, 207 336. 

further contended appellees that the bank was insolvent 
with full knowledge its officers the day the draft was drawn. 
have carefully read and analyzed the evidence this point. 
appears therefrom that there were sufficient funds the drawee bank 
have paid the draft, had the bank not been closed. There was 
some delay presenting the draft the Chicago bank. The only 
cireumstance tending show knowledge the insolvency the 
bank, were then insolvent, that $9,000 was borrowed from 
another local bank the afternoon the day which the draft 
was drawn. This transaction indicates that the bank was need 
eash, and the officers must have known that the bank’s financial con- 
dition was not good. does not, however, satisfactorily show 
the bank was then insolvent, and, course, the officers could not have 
known that was. 

these circumstances cannot hold that the draft was 
fraudulently issued, without which right have preferential 
payment shown. The order and judgment the district court 
reversed. 

Reversed. 
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BANK LIABLE FOR MALICIOUS PROSECUTION 


Blakely Roanoke State Bank, Supreme Court Kansas, 253 
Pac. Rep. 544 


Where bank forged check and the teller carelessly 
identifies and causes the arrest innocent person the one 
who passed the check, the bank may held liable such person 
action for malicious prosecution. 

Someone presented check for $50 the teller the de- 
fendant bank. The teller paid $35 the amount cash and 
opened account for the balance. The check proved 
forgery. About six weeks later, the teller pointed out the plaintiff 
detective person who had presented the check and caused 

his arrest. The teller identified the plaintiff without comparing 
his handwriting with that the back the check, without hear- 
ing his voice, and without making inquiry his where- 
abouts the day the crime was committed. was held that the 
bank was liable the plaintiff damages. verdict for $1,866 
favor the plaintiff was affirmed. 


Action Will Blakely against the Roanoke State Bank for 
prosecution. From judgment for plaintiff, defendant 
appeals. Affirmed. 

Edwin Maurice Alden, and Thos. Van Cleave, 
all Kansas City, for appellant. 

Martin and Dean, both Kansas City, for appellee. 


MASON, September 1924, check for $50 was presented 
the teller the Roanoke State Bank, Kansas City, Kan., and 
cepted him; $35 being paid out cash and account being 
opened for the balance, signature card being signed. proved 
forgery. The teller October following pointed out Will 
the person who gave him the check, and caused warrant 
“to issued for his arrest. The teller went the jail the next day 
‘and saw Blakely, affirming his identification. About week later 
preliminary examination was had, and the teller witness said 
was not positive Blakely was the right man, and was released 
the hearing being continued October 29. After further 
continuance November the case was dismissed; the in- 
having been established. Blakely brought action against 
the bank for malicious prosecution, and recovered judgment for 
$1,866, from which the defendant appeals. 


similar decisions see Banking Law Journal (Third 
Edition) 917. 
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contention made that the plaintiff’s evidence did not conform 
his pleadings. The action was brought against the bank and 
detective agency. The petition alleged that they conspired bring 
about the prosecution the plaintiff; that representative the 
detective agency pointed him out the offender. The evidence was 
that the detective directed the teller’s attention group men 
who were work for the park board, and the teller undertook 
identify the present plaintiff the man who gave him the check: 
The verdict was favor the detective agency. This was not such 
variance warrant setting aside the verdict against the bank. 
prejudice the bank appears. The conspiracy charged was not es- 
sential the cause action against it. The plaintiff proved less 
against the detective agency and more against the bank than had 
alleged, but this was matter detail which there reason 
suppose the bank was seriously misled. 

The bank contends there was evidence support the verdict 
the following special findings made the jury: 


Watts [the teller], the time signed the complaint 
against Blakely, bear any actual malice against him? 

you answer the foregoing question ‘Yes,’ state what Watts did 
that indicated malice against the plaintiff? testified that effect. 
Did not use diligence ascertaining his identity. Showed willful 
disregard his rights citizen. 

Watts signed the complaint, did honestly believe that 
Blakely was the man who appeared September and presented 
and got cash the forged check? No. 

Watts saw Blakely the county jail, did then honestly 
believe that Blakely was the man who appeared the bank and 
presented the check? 


the first the quoted findings, the jury said the defendant 
‘‘actual malice’’ against the plaintiff, term which was not 
defined used the instructions. Whether was accurately used 
the finding not material, for the following three answers showed 
verdict against the defendant, and the vital question whether there 
was evidence supporting these findings. There authority, however, 
for such state mind actual malice (38 421), although 
what called legal malice has been held sufficient where punitive 
damages are not sought. 422, 478, 479. think the evi- 
dence supported finding the kind malice necessary sustain 
the judgment for the plaintiff. not essential the existence 
such malice that the teller should have had any personal ill will 


toward the plaintiff. enough that did not believe the plaintiff 


guilty and proceeded upon improper motive. Foltz Buck, 
Kan. 381, 131 587; 422, 423; 28—30. The 
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state the teller’s mind this regard necessarily had deter- 
mined inferences drawn from the circumstances presented, 
matter which his own bearing the stand may controlling 
influence. The jury were not bound accept his own testimony 
the subject. possible motive for his making the charge without be- 
lieving the plaintiff guilty may found the hypothesis that 
desired least appear make amends for having been imposed 
upon the forgery, getting credit for discovering the perper- 
trator the fraud. undertook positively identify the plaintiff 
the man who gave him the check, and caused his arrest, without 
investigating beyond looking him—without, for instance, under- 
taking see how his writing compared with that the signature 
card, the back the check, without hearing his voice that 
might see resembled that the impostor, and without in- 
quiry the plaintiff’s whereabouts the day the crime was 
committed. All this gives room for inference that was acting 
the jury found, willful disregard the rights. 

Complaint also made the amount the verdict, particularly 
the item $1,700 awarded for mental anguish. the case 
persons ordinary sensibility and reasonably good standing 
the community, the humiliation being unjustly arrested and held 
jail naturally and properly basis for very considerable al- 
lowance damages. true the plaintiff, while the stand, 
failed rise the opportunity afforded stress this feature 
the injury done him. returned negative answer his counsel’s 
question whether there was any feeling shame his part 
reason having been imprisoned and undergoing trial. was, 
however, for the jury determine how far this reply was due 
insensibility and how far his failure grasp fully the force 
the question. had already given this testimony: 


health was good when was arrested. felt awful sick; 
awful sick whilst was there (jail). was jail for the first 
time you see. was feeling all right when first got there, but 
after stayed there that night and thought seeing chil- 
dren, you know, again, was beginning take effect heart, 
you know, and bothered me; just could not rest.’’ 


Whether the reference his heart was meant literally figura- 
tively the jury may reasonably have believed man who volunteered 
the remark, ‘‘I was jail for the first time you was not 
wholly the disgrace that ordinarily attaches ar- 
rest and imprisonment. 

think the amount awarded was not excessive justify 
interference this court. 

The judgment affirmed. 
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INDORSER HELD LIABLE NOTE 
Cameron Ham, Court Appeals Ohio, 155 Rep. 655 


The words ‘‘without recourse’’ written under the signature 
the second indorser note and the handwriting the second 
indorser not make the first indorser qualified indorser. 


Action Frank Ham against Cameron. Judgment for 
plaintiff, and defendant brings error. Affirmed. 

Fred Fowler, Wauseon, and Johnson, Johnson 
Toledo, for plaintiff error. 

John Winn, Defiance, and Paxson, Wauseon, for 
error. 


HOUCK, J.—The parties here stand this court the reverse 
order which they appeared the lower court. However, here- 
after they will referred they stood the trial court. 

The plaintiff below, Frank Ham, recovered verdict from 
jury promissory note owned him, against the defendant, 
Cameron, unqualified indorser the sum $1,232.50, which 
the trial judge sustained overruling motion for new trial and 

Several questions are raised learned counsel for defendant 
below why the judgment the common pleas court should 
reversed. However, the decisive question is: Was Cameron 
under the facts and law unqualified indorser? 

this question answered the affirmative, then the judgment 
the common pleas court should affirmed; and, answered 
the negative, thus finding that Cameron was qualified indorser 
the note question, then the judgment the lower court must 
reversed. 

The note sued on, appears the record, marked 
and the indorsements the back same are follows: 


Cameron. 
Fowler. 
recourse.’’ 


counsel for all parties that the signatures 
Cameron’’ and ‘‘W. are genuine, were written 
them; also that the words ‘‘without were written 


similar decisions see Banking Law Journal Digest (Third 
Edition) 542. 
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said Fowler. This concession also established the un- 
disputed evidence. There absolute failure proof showing 
tending show that the time the indorsements Cameron and 
Fowler were partners. 

conceded that Ham demanded payment the note when due, 
that was not paid, and that all this Cameron had due notice. 

The words ‘‘without recourse’’ are just below Fowler’s signature 
and his handwriting. Above Fowler’s name that Cameron, 
and the words ‘‘without not appear directly thereunder, 
they the case Fowler. The words ‘‘without recourse’’ ap- 
pear only the indorsement under the name Fowler. Under this 
indorsement urged counsel for Cameron that the words ‘‘with- 
out are applicable Cameron well Fowler, and 
that matter law Cameron qualified indorser, the same 
Fowler. this claim not agree with learned counsel. 

The legal effect the words, ‘‘without 
indorsement, clearly indicate that the one signing and 
making the transfer does not intend assume the position un- 
conditional indorser, incur any liability the note not paid 
maturity upon demand, even the parties the paper should 
prove wholly insolvent. Such indorsement constitutes the in- 
dorser mere assignor title the paper. 

such Cameron’s here claimed counsel for plaintiff be, the 
legal effect the indorsement would that Cameron would liable 
such subsequent holder the note demanded payment when 
due, and the same was refused, and Cameron had legal notice 
same, which not denied this case. 

seems us, and find and hold the law that, in- 
dorser wishes qualify limit his liability, plenty words and 
phrases are common use which may adopt, that must 
some way manner clearly indicate that his indorsement limited 
qualified one, the contrary will presumed. Cameron, not hav- 
ing availed himself his rights do, now properly claim 
the limited liability qualified indorser. 

Counsel for Cameron their written briefs point out the follow- 
ing claimed prejudicial errors, and reason same urge reversal 
the judgment the lower court: (a) Admission and exclusion 
(b) charge the court before and after argument; 
evidence sustain the judgment; (d) defective verdict. 

have examined the record before with reference each 
and all the claimed errors, and find none such substantial nature 
authorize reviewing court enter reversal. The bill 
exceptions discloses warmly contested lawsuit, and, while there may 
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minor errors, yet such must expected the heat legal battle, 
with learned and able lawyers contesting for the rights their clients. 

Yet, already suggested, find that the defendant had fair 
and impartial trial, which, the record relied upon, was 
presided over impartial judge, whose presentation the law 
the jury covered every phase the case raised the pleadings 
and the evidence. 

have given this lawsuit—in our review the record testimony 
and the law applicable the facts—our most careful and laborious 
consideration, and reach the conclusion that the verdict and judg- 
ment are responsive the facts and the law governing them. 

further find that justice has been done all parties 
the controversy, and that the judgment the common pleas court 
should affirmed. 

Judgment affirmed. 


LIABILITY CHECK SIGNED AGENT 


Webster Lewis Maffett Leach, Court Civil Appeals Texas, 
293 Rep. 630 


Where agent authorized sign his principal’s name 
drawer check, the principal will liable check. 
Authority agent sign checks may given verbally. 


Suit Maffett Leach against Webster and Lewis, 
individually and partners. Judgment for plaintiffs, and defendant 
first named appeals. Affirmed. 

Rennolds Rennolds, Mexia, for appellants. 

Shepperd and Wm. Kennedy, both Groesbeck, for ap- 
pellees. 


STANFORD, J.—This suit was originally instituted the jus- 
tice’s court appellees recover Webster and Lewis, 


individually and partners, the sum $195.15, the balance due ap- 


pellees certain check for the sum $1,029.15, signed, ‘‘J. 
said check, alleging that Lewis had authority sign his 
name said check, and denied partnership with Lewis under 
oath. After trial the justice’s court the case was duly appealed 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1127. 
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the county court, where the trial, response special issues, 
jury found: 


The defendant Webster did authorize the defendant 
Lewis sign his name the check for $1,029.15, did agree 
with said Lewis become liable for the amount said check. 

The defendants Lewis and Webster were partners the 
enterprise dealing cattle the time the execution and de- 
livery said check, said parties did have agreement whereby 
the said Webster was share the profits sustain part 
any losses that might incurred reason the purchase 
said cattle from plaintiffs Leach and Maffett. 

The defendant Webster did ratify the action de- 
fendant Lewis signing his name the check for $1,029.15 sub- 
sequent the execution and delivery thereof. 

Lewis did purchase cattle with checks signed ‘J. 
Webster Lewis,’ for some time prior the giving the 
$1,029.15 check controversy. 

Maffett and Leach did know and did rely upon this fact, 
the $1,029.15 check controversy for their cattle.’’ 


said findings the court entered judgment for appellees for the 
amount sued for against both appellant Webster and 
Lewis, who has not appealed. 

Under his first assignment appellant Webster, the only party ap- 
pealing, contends the evidence not sufficient support the finding 
the jury the first special issue. The record discloses that 
Lewis bought bunch cattle from appellees Maffett and Leach, 
and gave them check therefor for $1,029.15, which signed, ‘‘J. 
Webster, Lewis.’’ Lewis shipped said cattle market and 
sold same loss, and after paying the proceeds received him 
from such said check, there was balance $195.15 still due 
said check, recover which balance the appellees filed this suit 
and obtained judgment for said balance against appellant Webster 
and Lewis. Lewis testified follows: 


told Mr. Webster was fixing load bunch cattle, and 
wanted him check for until could Fort Worth 
and back. said looked like Nobles Graves would that for 
me, but said, ‘You have been backing me, and would still want 
you to, and you didn’t might look Mr. Graves like was try- 
ing some crooked told him when the cattle were 
sold the money would the bank Groesbeck. Then told 
particular about weighing the cattle, had loss some 
others, and for ahead. Yes, sir; after told him the money 
asked authorized sign his name that check, told 
ahead. had been using his name, and told 
ahead; did not tell sign his name, not sign 
his name. had bought cars like made this transaction. 

Yes, sir; signed this check question just like I’d been 
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signing them for the past three years, and never complained before. 
This the only one ever had any trouble with. I’d bought 
carloads cattle the last three years and signed Webster’s 
just like did this one, and paid all them except this 
check. 


Johnnie Rogers testified follows: 


next day after the cattle were shipped went out see Mr. 
Webster (me and Kennedy) about this check that Mr. Lewis gave 
Mr. Maffett. said the check was good gold, and au- 
thorized him give it. Mr. Webster told told Lewis 
give the check, and that was good 


Kennedy testified substantially did the witness Rogers, 
stated above. Appellant the only witness who denied specifically 
that Lewis had authority sign his name said check. Where there 
any evidence support finding jury, the duty this 
court sustain such finding. Cartwright Canode, 106 Tex. 502, 
171 696, and cases there cited. this case, not only there 
evidence support the finding the jury the first special issue, 
but think such finding supported the great preponderance 
the evidence. The jury having found that appellant authorized 
Lewis sign his name said check, and said finding being 
amply supported the finding required the rendition 
judgment against appellant, and all other questions raised ap- 
pellant become unimportant. 

have examined all appellant’s assignments, and, finding 
reversible error, affirm the judgment the trial court. 


INSOLVENCY BANK WHICH CHECK 
DEPOSITED 


May Bank Hughesville, Kansas City, Missouri, Court Ap- 
peals, 291 Rep. 170 


Where the holder check deposits his credit 
bank, with the privilege drawing against the deposit before 
the depositor will not preferred creditor upon 
the failure the bank even though the failure occurs before the 
check 

When bank receives check deposit from customer 
time when the bank insolvent must appear, order for the 
entitled preference upon the failure the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 271, 333. 
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bank, that the officers knew that the bank would not, could not, 
repay upon demand. The customer will not entitled 
preference where appears that the officers the bank had reason 
believe that the bank, although insolvent, would able con- 
tinue business through the aid another bank. 


Action Sam May against Bank Hughesville and Henry 
Longan, Deputy Commissioner charge the liquidation said 
bank. Judgment for defendants, and plaintiff appeals. Affirmed. 

James Montgomery, Sedalia, for appellant. 

Jones Jones, Sedalia, for respondents. 


ferred claim certain deposit the Bank Hughesville, Pettis 
Mo. For number years defendant bank had been con- 
ducting general banking business Hughesville under the banking 
laws the state Missouri; and plaintiff, stock man and farmer 
living near Hughesville, had been customer and depositor said 
bank ever since its organization, covering number years. 

The record shows that February 27, 1925, plaintiff was in- 
debted the said bank its books the sum $191.08, which had 
been carried the bank overdraft. the afternoon 
said last-named date plaintiff deposited said bank check 
New York bank the sum $5,000. Out this amount re- 
imbursed the bank for the said overdraft, and the balance the 
check, $4,808.92, was passed his the books the bank. 
appears also that the day question, and prior making the 
deposit, plaintiff had been the city Sedalia, and there had drawn 
check against the bank Hughesville the sum $1,000, pay- 
able the Third National Bank Sedalia, and also drew check 
the Hughesville bank for $250, payable the Citizens’ National Bank 
Sedalia; that, after drawing said checks, plaintiff drove from 
Sedalia Hughesville, distance about miles, and about 
5.30 made the deposit above mentioned. also appears that the 
check deposited was mailed defendant the same day the 
Citizens’ National Bank Sedalia, and reached that bank the 
morning the following day, when was credited the account 
the bank Hughesville. 

The evidence shows the bank Hughesville had been in- 
solvent condition for some months prior the date the occurrence 
which forms the basis this action, and that, February 28, 1925, 
passed into the hands the state finance commissioner, and 
notice was posted upon the door notifying the public that effect. 
further appears that the checks above mentioned, drawn against 
the bank Hugesville favor the two Sedalia banks, were for- 
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warded the bank Hughesville for payment, but, said bank being 
the hands the commissioner, these checks were dis- 
honored. due time plaintiff filed his claim against the receiver 
the bank for $4,808.92, which was allowed ordinary claim. 
Thereupon this suit was instituted the court Pettis 
have same declared preferred claim. 

The petition sets forth the fact the deposit the $5,000 check; 
the payment plaintiff’s indebtedness $191.08 the bank out 
the proceeds thereof; that the time said deposit was made, said 
defendant bank was insolvent, and its insolvency known the officers 
said bank, and that was then closed and charge the finance 
department the state Missouri; that plaintiff did not know, and 
had means knowing, that the bank was insolvent and charge 
the state finance department the time the said deposit was made; 
that reason the premises the bank Hughesville obtained 
title said deposit, and the relationship debtor and creditor was 
not thereby created; that said bank was hopelessly insolvent the 
time the deposit was made, and was known its officers; 
and that was fraud upon plaintiff for said bank accept his 
said deposit under the and that plaintiff should have 
his said claim preferred against the assets the bank, and such relief 
accordingly sought. 

The cause was tried the court, resulting judgment and find- 
ing for defendants. motion for new trial was overruled, and 
plaintiff appeals. 

The evidence shows that February 27, 1925, the officers and 
directors the bank Hughesville were Sedalia, endeavoring 
make some arrangement with the Citizens’ National Bank Sedalia 
take over the assets the bank Hughesville and pay its in- 
debtedness. appears that among said assets was one note upon 
which more security was demanded before the proposition would 
accepted. The officers the bank Hughesville were unable meet 
this requirement, and the deal failed consummation. The following 
day the deputy state bank commissioner went Hughesville and 
closed the bank. The deputy commissioner testified there was 
determination close the bank until reached Hughesville 
Saturday, February 28, 1925, and that was closed that date. 

There but one error charged, wit, that the trial court erred 
refusing declare plaintiff’s claim preferred. plaintiff’s con- 
tention that, when bank receives deposit after hopeless insolvency, 
the fraud voids the implied contract establishing the relation debtor 
and and prevents money deposited from becoming prop- 
erty the bank, and that trust the equitable result. Plaintiff 
eites cases foreign jurisdictions which would seem sustain his 
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position this respect. But, whatever the rule may other 
states, are required follow the rule Missouri, which the 
effect that, entitle depositor preference, there must 
present element the transaction whereby the deposit question 
may declared trust. 

There are numerous decisions this state, and all the same 
effect, wit, that trust upon which preference may de- 
clared established upon the deposit check the course 
business, where, the request the depositor, the same placed 
his eredit the bank’s books, with the right the depositor 
draw thereon, and title passes the bank. Paul Draper, 158 Mo. 
197, 77, Am. St. Rep. 296; Bank Roll, Mo. App. 
587. This question was fully discussed and determined against plain- 
tiff’s contention the case Bank Gordon (Mo. App.) 250 
648, 649, wherein quoted from the case Flannery Coates, 
Mo. 444, follows: 


paper deposited forwarded bank for collection, 
and pursuance the usual mode dealing, the bank places the 
amount the credit the depositor, and the latter thereupon draws, 
entitled draw, against the same cash, this works transfer 
title that the depositor cannot afterward claim the 


This rule well established this state that further dis- 
cussion would seem unprofitable. merely cite somé cases 
holding: Ayres Bank, Mo. 421, Am. Rep. Kavanaugh 
Bank, Mo. App. 540; Bank Refrigerating Co., 236 Mo. 407, 
139 545; Haas Kings County Fruit Co. (Mo. App.) 183 
676; Renfrow Com. Co. Northrup Co. (Mo. App.) 222 
487; Hendley Refinery Co., 106 Mo. App. 20, 1163; 
Howard Co. Bank, 198 Mo. App. 284, 200 91. 

thus holding, not lose sight the fact that, where bank 
receives check for collection, the fact that credits the account 
the depositor therewith, and permits him draw checks against 
the account immediately and before the collection, the relation 
debtor and creditor not created between such depositor and the 
bank, provided agreed that, the collection not made, the 
amount the check drawn the depositor shall checked back, 
for, under such circumstances, the deposit treated merely pro- 
visonal. Midwest Nat. Bank Parker Corn Co., 211 Mo. App. 413, 
245 217. 

the case bar plaintiff apparently made attempt bring 
himself within the rule just announced. His chief reliance seems 
upon the alleged insolvency the bank the time the deposit. 
the rule that, where general deposit made, the title the 
check deposited passes the bank. Paul Draper, 158 197, 
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77, Am. St. Rep. 296; Butcher Butler, 134 Mo. App. 
61, 114 564. also the rule that, order entitle de- 
preference, trust relation agency must clearly 
established. Bank Bank (Mo. App.) 255 943; Bank 
Brightwell, 148 Mo. 358, 994, Am. St. Rep. 608; Utley 
Hill, 155 Mo. 232, 1091, 323, Am. St. Rep. 
569. shown the testimony herein, there dispute that the 
deposit sought have declared preferential possesses element 
which would necessary establish trust. Plaintiff himself 
testified the material facts above detailed. rule that in- 
solvency alone does not entitle the depositor preference the 
absence every element necessary the establishment trust. 
The trust relationship must shown. Bank Bank (Mo. App.) 
323, Am. St. Rep. 569; Bank Brightman, 148 Mo. 358, 
994, Am. St. Rep. 608. the case general deposit title passes 
the bank. Butcher Butler, Mo. App. 61, 114 564. 
course, this rule does not apply the special deposit. 
Plaintiff’s own testimony herein the effect that the deposit 
question was made the regular course business, and that 
checked against even before the deposit was made. think the 
trial court was justified holding there was element which might 
constitute the transaction special deposit. This being true, under 
the cited cases, there could preference declared. 

Plaintiff contends there was the element mala fides the 
transaction, because, alleged the petition, the bank was, and 
for some months previous had been, ‘‘in hopelessly insolvent con- 
dition,’’ and that the officers and directors knew this, but that plain- 
tiff could not have known it, and, matter fact, did not know 
it. evidence was offered the trial behalf defendant. 
Plaintiff’s evidence showed late the afternoon 
February 27, 1925, the officers and directors the bank were en- 
deavoring perfect arrangement with the Citizens’ National Bank 
Sedalia take over the assets and pay the depositors and other 
creditors the bank Hughesville; that this plan failed ac- 
complishment only because the inability the officers and direc- 
tors furnish additional security for one item about $10,000. 
view this testimony, the trial court well might hold that, 
the time the deposit, the officers and directors the bank had 
reason anticipate that the bank would able continue busi- 
ness through the aid the Citizens’ National Bank Sedalia, and 
that the element mala fides was absent from the transaction. The 
general rule this respect that, establish this element, must 
shown that, the time the acceptance the deposit, the officers 
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the bank knew would not and could not pay the money when 
demanded. Steele Commissioner Banks, 240 Mass. 394, 134 
609. 

hold that, under the law herein stated, the plaintiff has 
failed establish case entitling him preference. The judg- 
ment affirmed. 


PRESENTMENT FOR CERTIFICATION NOT SUF- 
FICIENT HOLD DRAWER CHECK 


Wachtel Rosen, New York Supreme Court, 221 Supp. 710 


Before the holder check can recover against the drawer 
must show that the check was presented the drawee bank 
for payment. Presentment the bank for certification and re- 
fusal the bank certify not sufficient meet this require- 
ment. 


Action Frieda Wachtel against Zara Rosen and others. 
motion defendants, under Rules Civil Practice, rule 106, for 
judgment dismissing the complaint, the ground that does not 
state facts sufficient constitute cause action. Motion granted, 
with leave plaintiff serve amended complaint. 


WASSERVOGEL, J.—Plaintiff, holder check issued 
defendants’ testator her, sues his personal representatives, alleging 
her complaint the making and delivery the check her, its 
presentation the drawee bank ‘‘for the refusal 
the bank certify, and due notice such refusal the drawer. 
Defendants move, under rule 106 the Rules Civil Practice, for 
judgment dismissing the complaint, the ground that appears 
upon its face that does not state facts sufficient constitute cause 
action, and they charge specific defect that the complaint fails 
allege that the check was presented the drawee for payment and 
that payment was refused. 

Plaintiff contends that the refusal the drawee bank certify 
the check is, under the Negotiable Instruments Law, tantamount 
dishonor, which renders presentment for payment unnecessary, and 
that hold otherwise would necessity seriously restrict the effect 
certifications the commercial world. not agree with this 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1062. 
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contention. The drawee check contracts that will paid 
presentment, but not that will certified. The bank owes duty 
the drawer certify checks drawn him; its obligation 
such checks when properly presented, the drawer has suf- 
ficient funds the bank’s possession. Bradford Fox, Barb. 203; 
Lipten Columbia Trust Co., 194 App. Div. 384, 185 198. 

Motion dismiss complaint granted, with $10 costs, with leave 
plaintiff serve amended complaint within days, upon pay- 
ment such Order signed. 


BANK ENTITLED RECOVER CASHIER’S 
BOND 


Brock Clarksburg State Bank Clarksburg, Appellate Court 
Indiana, 154 Rep. 296 


bond executed the cashier bank and surety pro- 
vided that the cashier should pay the bank for such pecuniary 
loss might sustain through his failure honestly and faith- 
fully discharge his duties. action brought the bank 
recover the bond was held that loss resulting from the 
concealing from the directors notes and renewals which 
believed would not meet with their approval was covered 
the bonds, was also loss resulting from the per- 
mitting customer overdraw his account after had been 
ordered not so. 


Action the Clarksburg State Bank Clarksburg against 
Albert Brock and another. Judgment for plaintiff, and defendants 
appeal. Affirmed. 

Thomas Davidson, George Tremain and Rollin Turner, 
all Greensburg, for appellants. 

Osborn, Hugh Wickens and Frank Hamilton, all 
Greenshurgh, for appellee. 


NICHOLS, appellee against appellants recover 
alleged breach cashier’s bond executed appellant 
Broek principal and appellant Fidelity Deposit Co. Mary- 
land surety. 

The complaint was single paragraph which there was 
answer general denial, and one affirmative paragraph answer 
which there was reply. The cause was submitted the court for 


similar decisions see Banking Law Journal Digest (Third 
Edition) 170. 
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trial, without jury, which resulted finding and judgment 
$6,168.35 favor appellee. The error assigned this court 
the action the court overruling appellants’ motion for new 
trial, the reasons for which being that the decision the court not 
sustained sufficient evidence and that contrary law. 

The bond the breach which the basis this action was filed 
with and made part the complaint, and was conditioned that 
the cashier should pay the employer ‘‘for such pecuniary loss 
may sustain through failure said employee honestly and faith- 
fully discharge his duties the course his employment such 
cashier during the term aforesaid any renewal continuations 
his employment, then this obligation shall void, otherwise re- 
main full and effect. .’’ 

appears from the evidence: That appellant Brock, cashier 
the Clarksburg State Bank, had been ordered and instructed 
the board directors said bank collect all notes held the 
bank William Emsweller, and not extend further credit him. 
That Brock reported the board directors that all notes held 
the bank signed Hitchcock had been paid. That made loans 
Bell without the knowledge the board directors, and 
permitted said Bell overdraw his account the amount $97.35, 
after being instructed the board not permit such overdraft. 
That had been the custom and practice the board directors 
for long period time require the cashier report all notes 
taken him during the month, either for new loans renewal notes 
for old loans, the board directors their next regular meeting 
“on the first Monday each month after such notes were taken 
the cashier. That Brock repeatedly told the board directors that 
the bank was clear all Emsweller notes. That since December, 
1921, said cashier never reported any notes among the 
assets the bank, and told the board that the bank did not have 
any Hitcheock notes. That made loans Bell during 1922 
and 1923 and never reported the same the board any meeting. 
That knowingly and purposely abstracted the Emsweller, Hitchcock 
and Bell notes from the note case and withheld them therefrom where 
all notes belonging the bank part its assets were kept during 
1921, 1922 and 1923, and until March, 1924. That altered, changed 
and falsified the records the bank altering and changing the 
totals said records order conceal the existence all said 
notes and then abstracted the same amount notes from the note 
That the board directors had knowledge the existence 
any said notes until February 25, 1924, and fact and good 
faith believed that the bank did not own have any said notes 
part the assets. That when the existence all notes 
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became known and said Brock was asked for explanation the 
presence bank examiners and the board directors, 
had concealed the existence all said notes, and that had done 
wrong and was sorry because knew that the board directors 
would not approve any said notes. That none said notes were 
the note case when the semi-annual audits were made committee 
the board directors during the years 1920, 1921, 1922 and 1923. 
That said Emsweller, Hitchcock and Bell were wholly insolvent 
the time the trial and the time the existence said notes be- 
known. That the time the renewal notes were executed 
Brock knew the parties were insolvent. Appellant Brock paid $3,500 
into bank cover losses, but none the other officers the bank 
board directors knew that Brock intended paying $3,500 into 
the bank cover worthless paper, and nothing was ever said about 
accepting $3,500 full settlement any liability due from Brock 
the bank. That the payment $3,500 Brock the bank was 
voluntary payment upon his part and was made him after the 
existence the Emsweller and Bell notes had been discovered the 
directors. That took the $3,500 paid Brock make the books 
balance outside the discrepancy found the bank examiners and 
the notes involved this action. 

appears the evidence that each the notes involved was 
renewal note previous original note executed the maker and 
find evidence that the time the original loans involved 
appellant cashier knew the parties were wholly insolvent, 
that there was any fraud his part. Accepting said original notes, 
seems the court, was error judgment injudicious 
exercise discretion his part for which clearly under the terms 
the bond there could recovery. 

There evidence that appellant cashier derived any benefit 
whatever from the transactions here involved. The condition the 
bond that appellant Brock should honestly and faithfully discharge 
his duties cashier goes only his good faith and not his com- 
petency. State Chadwick, Or. 465; President Union Bank 
Clossey, Johns. (N. Y.) 271. 

The wrongful acts appellant Brock for which the court has 
found that there can recovery must consist secreting the 
notes involved well the renewals thereof from the directors, for 
the reason that believed they would not approve them, and his 
permitting further overdraft Bell after had been 
ordered the directors not so. The court has found from 
the evidence that reason the concealment the notes was 
made impossible collect them and that the money was wholly lost 
the bank. 
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There evidence that each said borrowers owned property 
the time the original loans were made them, and that apparently 
they were each solvent, but that eventually, and before this action 
was commenced, they were each wholly insolvent. From this evidence 
the court might reasonably have inferred that, had not been for the 
the notes, diligence they might have been collected. 

are constrained hold that there was some evidence sustain 
the finding the court. 

Judgment affirmed. 


BANK COLLECTING NOTE MAY RECEIVE 
MONEY ONLY PAYMENT 


State North Dakota (doing business the Bank North Dakota) 
Hanson, Supreme Court North Dakota, 213 Rep. 353 


bank which note sent for collection must make the 
money. collection any other medium not 
binding the owner the note. 

The defendants borrowed money from the Farmers’ Bank and 
gave their note the bank for the amount. The Farmers’ Bank 
transferred the note the plaintiff bank for value. Later, the 
plaintiff bank sent the note the Farmers’ Bank for collection. 
The Farmers’ Bank failed without collecting and remitting the 
amount the plaintiff bank. The plaintiff then brought suit 
against the defendants the note and the defendants claimed 
that they had paid the note the Farmers’ Bank delivering 
other notes and merchandise the bank. The defendants, how- 
ever, did not take the note see that any the alleged 
payments were indorsed the note. was held that the Farm- 
ers’ Bank was authorized collect cash only and that the 
alleged payment was not binding the plaintiff. The defendants 
were, therefore, still liable the note. 


Action the state North Dakota, doing business the Bank 
Dakota, against Hanson and others, co-partnership doing 
business Hanson Sons, note. From order denying 
plaintiff’s motion for judgment notwithstanding the verdict for 
new trial, and from judgment for defendants, plaintiff appeals. 
Reversed and remanded, with directions. 

Butler, Bismarck, for appellant. 

Halvor Halvorson, Minot, for respondents. 


NOTE—For similar decisions see Banking Law Journal (Third 
Edition) 255, 985. 
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NUESSLE, J.—This appeal from order the district court 
Williams county denying plaintiff’s motion for judgment notwith- 
standing the verdict for new trial and from the judgment en- 
tered favor the defendants. 

this appeal appellant challenges the sufficiency the evidence 
sustain the verdict, and insists that was entitled judgment 
notwithstanding such verdict. The appellant also assigns error 
account rulings the trial court touching the admission re- 
jection evidence, well account instructions given the 
jury. 

The facts (stating the version most favorable the defendants), 
far the same are pertinent the questions involved, are sub- 
stantially follows: 1920 and thereafter the Farmers’ Bank 
Ray was domestic banking corporation, engaged business Ray, 
The defendants for some years prior 1921 and thereafter 
were engaged the farm machinery business Ray. They did 
their banking business with the Farmers’ Bank. One Peterson was 
the cashier and managing officer this bank the year 1922. 
1920 the defendants wished engage the business selling 
tractors. They needed money finance this undertaking, they 
talked with Peterson regarding the matter. agreed finance 
them through the bank, providing they would divide any profits that 
might realized from the business with them. This was agreed 
the defendants, and the bank accordingly advanced the required 
money, they giving their note the bank therefor. Some payments 
were made the original note, but the whole indebtedness was not 
paid up. June 17; 1921, the defendants executed demand 
note the Farmers’ Bank Ray for $2,259.45 this account. 
Prior that time the Farmers’ Bank had borrowed largely from 
the Bank North Dakota and then carried account therein. 
June 29, 1921, this account was overdrawn about $3,500. The Bank 
North Dakota demanded security collateral cover this over- 
draft, and the defendants’ note June 17th was indorsed and sent 
response this demand. The indorsement, made rubber 
stamp, was: 

the order the Bank North Dakota, Bismarck, North 
Dakota, Farmers’ Bank Ray, Ray, North 


The plaintiff, Bank North Dakota, had knowledge concern- 
ing the origin this note any contract relating the same 
other than that contained the instrument itself, which was the 
form demand note. The indebtedness the Farmers’ 
Bank the Bank North Dakota remained unpaid, and the latter 
retained the note among its assets. November 18th the note was 
sent the Farmers’ Bank for collection and remittance, and was 
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indorsed accordingly. This indorsement stamp the back the 
note large black letters read: 


and remit the bank North Dakota, Bismarck, North 


The Farmers’ Bank retained the note until April 23, 1922, when 
was sent back the Bank North Dakota. collections 
account the note were reported, and further indorsements made 
thereon. Again September 19, 1922, the Bank North Dakota 
sent the note the Farmers’ Bank for collection and remittance, 
which latter bank retained until February 1923, when again 
returned the same the Bank North Dakota. report was made 
the Bank North Dakota any collections made thereon, and 
further indorsements were made the note. The Bank Ray 
became insolvent and went into receivership August 1923. 
the fall 1923 the Bank North Dakota sent the note Sumner, 
its collectors, for collection. made demand upon the de- 
fendants for payment the same. This was the first notice the de- 
fendants had that the Bank North Dakota was the owner and 
holder the note. Defendants once advised Sumner that the note 
was paid and refused make further payments thereon. Thereafter 
plaintiff brought the instant action recover the note. The de- 
fendants admitted the execution and delivery the note the 
Farmers’ Bank Ray and pleaded, first, payment prior the time 
when the Bank North Dakota became the owner and holder the 
note, and, second, that after the bank became the owner and holder 
thereof, transmitted the same the Farmers’ Bank Ray its 
agent and permitted the Farmers’ Bank retain the same its 
possession, and that while was the possession such bank the 
defendants, reliance upon that fact and without notice the 
ownership the Bank North Dakota ,paid the same. appeared 
the trial that the alleged payments, which the defendants relied, 
consisted claimed for notes sold to, for merchandise sold and 
delivered to, and for services performed for, the Farmers’ Bank 
Ray, and that the cashier the Farmers’ Bank had agreed accept 
the notes payment account the note suit and the 
value the merchandise and services furnished thereon. various times 
after the execution the note suit the defendants saw the same 
the possession the Farmers’ Bank Ray, but they never had the 
same their possession. They did not look the back the note 
ascertain what, any, indorsements were contained thereon. 
They did not insist that the credits which they claimed should in- 
dorsed thereon their presence. They had notice knowledge 
that the plaintiff claimed own the note until advised 
Sumner the fall 1923. The aggregate the credits claimed 
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the defendants was more than the face the note. the record 
made and under the instructions given, the jury returned 
verdict for the defendants. 

The record clear that the plaintiff was the holder the note 
suit, good faith, and for value before maturity. This con- 
ceded the defendants. far the sufficiency the evidence 
concerned, the questions presented are, first, whether the pay- 
ments claimed the defendants were such might have been 
made and received the Farmers’ Bank agent for the Bank 
North Dakota, and, second, not, whether under the 
the defendants may claim estoppel against the Bank North 
Dakota. 

When the Bank North Dakota transmitted the note the 
Farmers’ Bank Ray for collection and remittance, created the 
Farmers’ Bank its agent. But, under the authority thus conferred, 
the Farmers’ Bank could accept money only payment the note. 
See 614. The Farmers’ Bank had authority accept 
and upon the note other notes, the value merchandise fur- 
nished the bank others, the value services rendered 
the bank others. clear that the defendants have not 
established their defense payment the Farmers’ Bank Ray 
agent for the Bank North Dakota. 

Are the facts disclosed such work estoppel against 
the Bank North Dakota? The note suit was instrument 
negotiable form. was payable the Bank Ray. When was 
executed the defendants, they were bound know that might 
put into circulation and that others might purchase the same from 
the Farmers’ Bank. They were business men reasonably experienced, 
and had, least, practical knowledge the law relating negoti- 
able instruments. They were bound know that the Farmers’ Bank 
might, proper indorsement, pass title the instrument. The 
note was the hands the Farmers’ Bank Ray for collection 
from November 18, 1921, April 23, 1922, and from September 19, 
1922, February 1923. The remainder the time was the 
Bank North Dakota Bismarck. The defendants saw the note 
different times while was the hands the Farmers’ Bank for 
but they did not examine it. While they asked and were 
told the Farmers’ Bank that they would ‘given credit the 
note for the various items claimed, nevertheless they did not insist 
that such indorsed upon the note, nor did they ever make 
inquiry whether the note had been negotiated and was owned 
some one other than the Farmers’ Bank. The note was plainly in- 
dorsed the Farmers’ Bank. bore the stamp the Bank North 
Dakota, indicating clearly that was collected and the proceeds 
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remitted the Bank North Dakota. Even cursory examination 
the note would have disclosed these facts. This court said the 
659 

knew the note was negotiable, and that the quality 
negotiability would adhere every minute until reached ma- 
turity. knew was intended pass from owner owner in- 
dorsement, and that was liable thus pass any moment, and 
knew that the last person thus receiving could require his hands 
the full amount the note. had his own hands the 
means absolute protection. had only see that received 
his note when paid his money. neglected this simple require- 
ment, demanded not more the law than common prudence, 
paid his peril; and, loss must bear it. One party the 
other must suffer, and he, being the party fault, must bear the 


This language almost exactly fits the instant case. The simplest 
precaution the part the defendants would have insured them 
against any loss. They had but examine their note, and would 
have disclosed them once the fact that the Farmers’ Bank was 
not the owner but merely agent for collection. They had made the 
note payable the Farmers’ Bank, possession this bank cannot 
justify their failure so. are therefore, the con- 
clusion that the evidence wholly insufficient establish the defense 
relied upon the defendants, and that the plaintiff was entitled 
judgment notwithstanding the verdict. This conclusion renders un- 
necessary examination the other errors assigned. The judgment 
the district court will accordingly reversed and the cause re- 
manded, with directions that judgment entered for the plaintiff 
for the amount the note, with interest, prayed the complaint. 

ordered. 


DELIVERY PASSBOOK FOR CHECKING 
ACCOUNT DOES NOT CREATE GIFT 


Brophy Haeberle, New York Supreme Court, Appellate Division, 


The delivery depositor passbook representing check- 
ing account commercial bank, with verbal statement the 
depositor that she gives the balance the account the trans- 
feree, does not constitute valid gift causa mortis gift take 


similar decisions see Banking Law Journal Digest (Third 
Edition) 464. 


q 
7 
‘ 
4 


THE BANKING LAW JOURNAL 633 


effect only the event the donor’s death). this respect 
checking account differs from savings account. Delivery 
savings account passbook sufficient constitute gift causa 
mortis. 


Action Ann Brophy against Charles Haeberle, administra- 
tor the goods, chattels, and credits that were Flora Haeberle, 
deceased. From judgment for plaintff for $489.81, after trial 
the court without jury, defendant appeals. Reversed the law and 
and complaint dismissed. 

Cohn, Chormann Franchot, Niagara Falls (Clarence 
Runals, Niagara Falls, counsel), for appellant. 

Nicholson Knowles, Niagara Fall (Frank Nicholson, 
Niagara Falls, counsel), for respondent. 


HUBBS, J.—The plaintiff has recovered judgment against the 
defendant, administrator, for fhe amount the balance deposit 
state bank deposit and discount the his intestate. 
The learned trial justice has found that upon the night her death 
the defendant’s intestate delivered the plaintiff her bank book, and 
stated that she gave the same and the balance the bank the plain- 
tiff. conclusion law was found that the transaction con- 
stituted good and valid gift causa mortis. 

The only question determined whether the said conclusion 
law sustained that is, does the delivery bank book 
commercial bank, with statement that the depositor gives the book 
and the balance the bank the transferee, constitute valid gift 
causa mortis? 

settled long line decisions this jurisdiction that 
there may valid gift causa mortis saving bank book and 
702. has never been determined any court 
this state, far have been able ascertain, that the same rule 
applies account commercial bank deposit and discount. 

the general rule that delivery the thing given abso- 
lutely necessary constitute valid gift causa mortis. 689; 
Young Young, 422, Am. Rep. 634. Since the decision 
Lord Eldon Duffield Elwes, Bligh, 497, Eng. Rul. 
Cas. 827 (1827), gifts choses action have been sustained, where 
the evidence the indebtedness has been delivered the donee, even 
699; Hall O’Brien, 218 50, 112 569. 

Those cases extended the rule that delivery the res was abso- 
lutely necessary constitute valid gift. The courts announced the 
doctrine that equitable title gift corresponds equitable 
title sale, and the delivery evidence debt bestows equit- 
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able title upon the donee, and gives him important means secur- 
ing the thing given. That principle was extended the oral gift 
savings bank book and account. was held that savings bank book 
was evidence the debt that savings bank not obliged pay 
the depositor, except upon production the bank book, and pro- 
tected pays good faith third person who presents the book. 
The theory running through the cases that the book the evidence 
the debt which the donor intends give, and that the delivery 
the book with intent give transfers equitable title, which should 
enforced the same equitable title purchase. 

The reason for holding oral gift savings bank book valid 
entirely lacking the case attempted transfer gift causa 
mortis commercial bank book. appears without contradiction 
this case that the bank account question was inactive check- 
ing account. was not necessary present the book order with- 
draw money from the bank. Money only withdrawn pre- 
senting check signed the depositor. The depositor, during her 
lifetime, had full control over the money deposit without reference 
the bank book. one, reason the possession the bank book, 
could obtain money from the bank. The bank book did not furnish the 
means obtaining possession the deposit. 

apparent that the plaintiff had gone the bank before the 
death the defendant’s intestate and presented the bank book, the 
bank would not have paid her the money deposit. The possession 
the bank book would not have aided her the effort obtain 
money. The book was memorandum furnished the depositor for 
her convenience, giving the date and amount deposits. 

The plaintiff, obtaining possession the bank book did not 
obtain control evidence right control, the deposit, and the 
attempted transfer did not constitute valid, enforceable gift causa 
mortis. Van Fleet McCarn (Sup.) 675; Pace Pace, 107 
Miss. 292, So. 273; Gordon Clark, 149 Ark. 173, 232 19; 
Jones Weakley, Ala. 441, So. 420, 700, Am. 
St. Rep. 84; Goodson Liles, 209 Ala. 335, So. 262; Thomas’ 
Rep. 848; Szabo Speckman, Fla. 374, So. 411, 1917D, 
357; Snidow Brotherton, 140 Va. 187, 124 182, 
1246. 


has ever been contended that the gift book deposit 
ordinary bank would, per se, carry the fund due the depositor, 
although such book voucher made the debtor bank. But 
ings bank book different character, and is, high degree, the 
evidence the debt.’’ 
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See, also, Schouler Personal Property, vol. 171 and 172; 
different See Adm’r 126 Ky. 783, 104 
1031, which contrary the great weight authority. 

The learned trial justice based the decision herein upon the 
Callanan Clement, Mise. Rep. 621, 514, affirmed 
without opinion App Div. 631, 1101, and 162 618, 
1105. examination the record appeal that case 
disclose that the account therein was savings account, and the bank 
book savings bank book, which evidence the contract between the 
bank and the depositor. The decision that case was controlled 
the cases holding that oral gift savings bank book valid. 

The case, therefore, not authority for the decision made the 
trial this case. The judgment should reversed upon the law and 
facts, certain findings disapproved and reversed, new findings made, 
and judgment awarded the defendant, dismissing the complaint, 
with costs. 

Judgment reversed the law and facts, certain findings fact 
disapproved and reversed, and complaint dismissed, with costs. All 
coneur. 


RIGHTS HOLDERS CASHIER’S CHECKS 
FAILURE BANK 


Hall Sullivan, Supreme Court Oklahoma, 243 Pac. Rep. 


Where checks are sent collecting bank for collection and 
the bank collects the checks and remits the proceeds its 
checks and fails before the cashier’s checks are collected, the payee 
the cashier’s checks will entitled preference the gen- 
eral assets the defunct bank. 

But, the checks forwarded for collection are drawn ihe 
collecting bank, and are paid merely charging them against tlie 
accounts the drawers, addition being made the general 
funds the bank, trust relation created. such circum- 
stances, the payee the cashier’s checks entitled come 
only general creditor. 

this case the plaintiff issued several checks the Security 
State Bank Healdton. The payees these checks deposited 
them their banks and they were due course presented the 
drawee bank. The bank charged the checks against the drawer’s 
account and issued its checks payment, but failed be- 
fore the cashier’s checks could collected. The plaintiff there- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 271. 
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upon took the checks paying the amount thereof 
the holders and brought this action recover the amount 
trust fund. Under the rules above stated, was held that the 
plaintiff was not entitled have his claim paid full but was 
entitled only share pro rata with the other general creditors. 


Action Hall against Sullivan, liquidating agent 
the Security State Bank Healdton, Okla., recover the sum 
$846 alleged trust fund. From order sustaining general 
demurrer plaintiff’s petition, and from judgment dismissing the 
action, plaintiff appeals. Affirmed. 

This action was commenced December 30, 1924, plaintiff filing 
the district court Carter county his petition against the defend- 
ant wherein was alleged, substance, that certain dates stated 
the petition plaintiff issued six certain checks the Security State 
Bank Healdton which plaintiff was depositor, said checks being 
dated respectively January 11, 12, 14, and 16, 1924, and aggregat- 
ing the sum $846; that said checks were drawn and issued plain- 
tiff against his account said bank payment certain matured 
bills owing him, and were due course presented the payee 
thereof said Security State Bank for payment, and that each and all 
said checks were said Security State Bank marked paid, and were 
charged the account plaintiff; that said checks issued plain- 
tiff were presented the Security State Bank for payment through 
corresponding banks which the payees said checks had deposited 
the same for collection, but that instead forwarding the pay- 
ment said checks after the same had been charged plaintiff’s 
account, the Security State Bank issued its cashier’s checks pay- 
ment thereof, and forwarded the same instead the cash the 
corresponding banks through which said checks had been sent; that 
before said cashier’s checks issued the Security State Bank could 
presented due course business said Security State Bank was 
taken charge the state banking commissioner 
bank, and the defendant Sullivan was placed charge thereof 
liquidating agent; that, when said cashier’s checks issued the 
Security State Bank were presented due course business, each 
and all them were dishonored and payment refused because the 
the Security State Bank; that thereupon this plaintiff 
was required to, and did, pay his holding said cashier’s 
checks the amounts represented thereby the total sum $846, and 
thereupon became subrogated all the rights and remedies the 
original holders said checks; that, reason the checks 
drawn plaintiff his account said bank having been marked 
paid and charged plaintiff’s account, the amount thereof the 
sum $846 the assets said Security State Bank immediately 
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became trust fund for the payment said plaintiff, 
and that, when the defendant took charge said Security State Bank 
liquidating agent, took the assets said bank subject said 
trust, and that the said sum $846 remains trust fund the hands 
said defendant liquidating agent; that plaintiff entitled re- 
cover the same with interest thereon the rate per cent. per 
annum from January 24, 1924. 

the petition plaintiff the defendant interposed general 
demurrer, and July 10, 1925, after hearing thereon, the trial 
court entered its order sustaining this demurrer the petition 
plaintiff. Thereupon plaintiff elected stand upon his petition, and 
the court entered judgment dismissing the action. reverse this order 
and judgment the trial court this proceeding prosecuted peti- 
tion error and transcript the record. 

Champion, Champion George, Ardmore, for plaintiff error. 

Sigler Jackson, Ardmore, for defendant error. 


LOGSDON, (after stating the facts above). Two propositions 
are presented and argued the briefs this court, and are stated 
the brief plaintiff follows: 

Can the plaintiff maintain this action against the defend- 
ant, Sullivan, liquidating agent the Security State Bank 
Healdton, Okla., the plaintiff’s cause action one against the 
state and, therefore, not maintainable without the state’s consent? 

Does the plaintiff’s petition set forth facts sufficient 
constitute cause action against the defendant and entitle the plain- 


evident that the second these propositions includes and 
comprehends the first, for, unless the second can sustained, the first 
wholly immaterial. Thus action which invades and interferes 
with the exclusive jurisdiction and control the state bank 
sioner his administration the assets insolvent bank for the 
benefit its general creditors is, effect, suit against the state, and 
may not maintained except consent the state. State Nor- 
man, Okla. 36, 206 523; State rel. Quigley, Okla. 296, 
220 918. Recovery trust fund, however, not interference 
with such jurisdicton and control, and not suit against the state 
because trust funds are not assets the hands the bank commis- 
sioner. Lawson, Receiver, Warren, Okla. 94, 124 46, 
(N. 183, Ann. Cas. 1914C, Hamer, Okla. 281, 
150 1101. 

Therefore, the first and primary question here involved whether 
the petition plaintiff states facts sufficient, matter law, 
show that the funds sought recovered constituted trust funds 
the hands the bank commissioner, through his liquidating agent, 
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and were not part the assets the failed bank. Since the judg- 
ment the trial court based upon its order sustaining general 
demurrer plaintiff’s petition and upon plaintiff’s election not 
plead further, follows that all facts well pleaded the petition are 
admitted, and becomes question law whether those facts show 
the existence trust fund for which plaintiff entitled maintain 
this action. 

alleged that plaintiff was depositor the Security State 
Bank, and that the checks here involved were drawn against that 
deposit. further alleged that his deposit was all times ample 
cover the total amount these checks, and that said checks were 
fact charged against said deposit, thus reducing the amount thereof 
sum corresponding the total said checks. Plaintiff alleges 
that was thereafter required to, and did, pay the respective 
holders said checks the respective amounts the cashier’s checks 
issued remittances cover said several collections, and that 
entitled subrogated the rights such holders against the 
Security State Bank and its liquidating agent. 

Admitting the right subrogation, the question is: What were 
the rights the orignal holders these checks which plaintiff ac- 
quired assignment? Plaintiff epitomizes his contention the 
following language page his brief: 


appreciate the fact that there are some conflicting decisions 
whether not such facts constitute trust relation, giving 
the payees the checks preference right the distribution the 
moneys coming into the hands the liquidating officer after in- 
solvency, whether the same constitutes mere relation debtor 
and creditor, but believe that the weight 
numbers and reasoning, supports our position that trust relation 
and that the bank which checks were drawn acts the 
agent the payees forwarding banks the checks, and holds the 
funds after the payment trust for the use and benefit the payees, 
and upon insolvency the funds pass trust fund into the hands 
receiver such insolvent 


Plaintiff alleged that each the checks involved were sent him 
the payees named therein, and were such holders deposited for 
collection their respective banks deposit, such collecting banks 
forwarding same the Security State Bank ‘‘for payment and re- 
mittance.’’ Upon such state facts the law applicable thus stated 


general rule that the title commercial paper received 
for bank and forwarded its correspondent the 
usual course business does not vest such correspondent. The 
relation between the two banks, between the depositor and the for- 
warding bank, that principal and agent merely. The corre- 
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spondent bank receives such paper agent for collection, and the 
title does not pass. When, however, the paper has once been collected 
the correspondent bank, and has received the proceeds therefor, 
the relation between the remitting bank and itself changed from 
that principal and agent that debtor and creditor, and title 
such proceeds will, the absence agreement the contrary, 
vest the correspondent bank. The banks are presumed contract 
view the well-known and established custom banks, when 
acting collecting agents for other banks, or, indeed, for any cus- 
tomer, put all collections made them into the general fund 
the bank, unless directed make them special deposit, and use 
them from hour hour and from day day the transaction 
their current business. Such presumption not, however, rule 
law which cannot overcome express agreement the parties 
the contrary, and any event, if, before receiving the proceeds 
paper sent for collection, the correspondent bank becomes insolvent, 
thereafter obtain title the process 


section 268, Id., further said: 


bank improperly mingles the proceeds collection 
with its general funds, enable the customer demand payment 
preference general creditors, necessary that the proceeds 
traced into the hands the receiver according the rules prevailing 
the particular jurisdiction tracing trust funds. The decisions 
the several jurisdictions are not accord the degree cer- 
tainty with which such proceeds must traced. According the 
present prevailing doctrine, the identical proceeds need not traced; 
being sufficient show that the assets the hands the receiver 
were necessarily increased the commingling the proceeds with 
the general funds the bank. And has been held that, where, after 
the commingling the bank makes disbursements from the general mass, 
such disbursements will deemed have been taken from the funds 
properly belonging the bank, and the unexpended balance will 
impressed with trust favor the person for whom the collection 
was made. the other hand, where disbursements are made the 
bank from the general mass, the general assets the bank are not 
available trust fund satisfy the demands the person for 
whom the collection was made. So, also, where the collection made 
charging the amount the account the debtor who de- 
positor the bank, the assets the bank are not augmented thereby, 
since money passes the insolvent bank, and the customer has 
preferential claim the assets the hands the receiver. Where 
collections have been made for several customers, and the proceeds 
improperly have been commingled with the general funds the bank, 
and the funds which pass into the hands the receiver are insufficient 
satisfy all their demands, such customers should share pro rata 
the 


Plaintiff did not allege his petition the amount the general 
funds the bank hand when the several checks were presented, 
that said general funds were sufficient pay said checks. merely 
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alleged that his individual deposit was sufficient. Bolles’ Modern 
Law Banking, vol. 17, the subject collections, the 
author says: 


cash only can received payment, the insolvency 

bank before receiving leaves the collection incomplete. like man- 
ner, collecting bank receives check itself payment paper 
received for collection, which credited (charged) the maker, and 
draft sent the sending bank payment, and never paid 
reason the drawer’s failure, the collection not complete. 
fraud for drawee insolvent bank which check sent for 
collection, and cannot pay, charge against the maker paid and 
send draft the other bank payment. Consequently, failing 
collect the draft, the owner the check, who has not been negligent 
any way about its collection, can sue the maker for the amount 
though had never received anything from 


the general funds the bank, which included plaintiff’s in- 

dividual deposit, had been depleted the time the presentment 
the six checks for payment that the bank was unable pay the 
same cash, the charging same plaintiff’s account and the 
issuance the bank its worthless cashier’s checks cover the re- 
mittances clearly did not constitute payment the six checks. The 
collection was not complete. trust fund had been created for pay- 
ment the cashier’s checks. the absence allegation showing 
sufficient general funds the bank the time the six checks were 
presented have paid the same the trial court could not, and 
this court may not, indulge presumption that effect. the 
absence showing that such was the fact, there nothing upon 
which trust can based. This forcibly illustrated three the 
cases cited and relied upon plaintiff his brief. 
Goodyear Tire Rubber Co. Hanover State Bank 
al., 109 Kan. 772, 204 992, 677, and Kesl al. 
Hanover State Bank al., 109 Kan. 776, 204 994, are companion 
cases, and arose out the same bank failure. the first these 
eases draft for $1,364.50 was the collection item involved, and the 
second these cases three items, one for $487.20, another for $6.84, 
and third for $612.90, were involved. The cash hand the gen- 
eral fund the Hanover Bank the time these collection items were 
received amounted $6,971.95, while the total these collection items 
was $2,471.44. The collections were made the instant case 
charging the various amounts the individual deposits the debtors 
that bank, and remittances were made cover same cashier’s 
check, the instant case. The Kansas court held these cases 
that this created trust relation, and that the holders the cashier’s 
checks issued the bank cover these collections were preferred 
claimants against the bank the hands its receiver. 
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Hawaiian Pineapple Co., Ltd., Browne, Mont. 140, 220 
1114, also cited and relied upon plaintiff, the amount the 
collection item was $4,671.28, and was shown that between the time 
when the collection item was received and collected the bank and 
the date its closing the lowest sum hand the general funds 
the bank was $1,801.62. The court held that trust was created the 
general assets the bank the extent the lowest balance 
$1,801.62 upon the theory that, the amount cash hand the 
bank the time making charging same de- 
positor’s account was sufficient pay the claim $4,671.28, the same 
was thereafter dissipated the lowest amount remaining the bank 
any time between collection and remittance, and that, any larger 
balance existed during this period time, must have been caused 
deposits made others which came into the bank’s hands, and 
upon which the holder the preferred claim could have lien. 

Another case cited and relied plaintiff Federal Reserve 
Bank Richmond Peters al., Va. 45, 123 379, 
742, but examination that case discloses that not 
point nor applicable the facts here involved, for the reason that 
shown that case that the Federal Reserve Bank had express 
agreement with the Prince Edward-Lunenberg County Bank, which 
became the insolvent bank, which all checks for collection sent 
the Federal Reserve Bank were sent direct mail, and the 
proceeds such collections were shipped the collecting bank 
currency other money direct the Federal Reserve Bank. Upon 
the collection item involved that case the Prince Edward-Lunen- 
berg County Bank violated this agreement, and made its remittance 
the Federal Reserve Bank draft the Bank Commerce 
was held that case that the funds collected under the 
agreement between the two banks constituted trust fund which the 
Federal Reserve Bank was entitled recover from the receiver the 
insolvent collecting bank. 

Because there entire absence necessary allegations plain- 
tiff’s petition show the existence state facts which would 
result creating trust relation between the Security State Bank and 
the holders the checks here involved, and based upon the 
legal principles announced the authorities heretofore cited and 
quoted from, must concluded that plaintiff’s petition the in- 
stant case did not state facts sufficient entitle him maintain this 
action upon the theory Having reached this con- 
upon the proposition involved this proceeding, 
pass upon determine the first proposition stated. 

For the reasons herein stated, the judgment the trial court 
all things affirmed. 
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RIGHTS HOLDER DRAFT WHERE ISSU- 
ING BANK FAILS 


Leach, State Superintendent Banking, Central Trust Co. 
Supreme Court Iowa, 213 Rep. 777 


Where bank draws draft another bank against insufficient 
funds and issues purchaser for value the purchaser will 
entitled preferred claim upon the insolvency the bank issu- 
ing the draft prior payment. 


claim was filed the First National Bank Mason City 
Leach, receiver the Central Trust Co., claimant, asking that 
allowed preferred claim. The district court allowed 
depositor’s claim only, and the First National Bank appeals. Reserved. 

Garfield Breese, Mason City, for appellant. 

Smith Feeney, Mason City, for appellee. 


ALBERT, J.—Both the Central Trust Co. and the First National 
Bank were residents Mason City, Iowa, the time the con- 
troversy. the 27th day March, 1924, the Central Trust Co. was 
financial distress. Its correspondent bank Chicago was the 
Illinois Merchants’ Trust Co., and against its account the ‘Central 


Co. had drawn drafts excess the amount its credit. 


meet this situation, the Central Trust Co. purchased from the First 
National Bank Mason City draft drawn the First National 
and payable the Central Trust Co. for $2,500. This draft was 
drawn the First National Bank its Chicago correspondent, the 
Continental Commercial National Bank Chicago. The Central 
Trust Co. immediately forwarded this draft purchased its Chi- 
cago correspondent, the Illinois Merchants’ Trust Co., and the draft 
was cleared through the clearing house its receipt, and the 
Merchants’ Trust Co. received the proceeds therefrom. the 28th 
Gay March, 1924, Leach was appointed receiver the Central Trust 
Co. immediately advised all correspondents not honor any out- 
standing drafts issued the Central Trust Co., and such notice 
the Illinois Merchants’ Trust Co. had hand the credit the 
Central Trust Co. $5,768, which included the $2,500 received 
the draft issued the First National Bank Mason City. The 
Merchants’ Trust Co. later remitted the receiver the 
Central Trust Co. full. Thus the $2,500 represented the draft 


similar decisions see Banking Law Journal Digest (Third 
Edition) 135. 
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issued the First National Bank now the hands the re- 
ceiver the Central Trust Co. pay for the draft thus purchased 
the Central Trust Co. from the First National Bank, the Central 
Trust Co. issued the First National Bank draft upon the Com- 
mercial National Bank Waterloo. This draft was issued March 
27, 1924, and was never paid, although presented. 

the time the Central Trust Co. issued the $2,500 draft the 
First National Bank drawn the Commercial National Bank 
Waterloo, the Central Trust Co. did not have funds deposit with 
the Waterloo bank meet this draft. The question whether, under 
this state facts, the First National Bank Mason City entitled 
have its claim allowed against the said receiver preferred claim. 

The first question for determination is, What the effect the 
drawing and delivery draft? Does carry with any implica- 
tions, and, so, what? 

the case Whitcomb Carpenter, 134 Iowa, 227, 111 
825, (N. 928, one Snyder, private banker, was doing 
business under the name the ‘‘Bank had under con- 
sideration case where the Bank Olin had sold draft when there 
were funds the correspondent bank which was drawn. 


sufficient say that the fact Snyder taking the money 
the plaintiff for the draft which knew was worthless, and which 
had assurance would honored when presented for payment, 
was wrong law was reprehensible morals. The money 
was not given him deposit, nor loan. received upon 
his expressed implied representation that had such moneys 
credit with his Chicago correspondent that, upon presentation the 
draft, like sum would paid the plaintiff. That representation 
knew untrue, and must held have received the money 
wrongfully, and hold trust for the person who paid 


See, also, Widman Kellogg, 396, 1020, 39, 

seems quite well settled that the drawing and delivery 
check draft carries with representation that the drawer has 
funds the bank against which drawn. That this 
the rule criminal cases, see Commonwealth Wallace, 114 Pa. 405, 
685, Am. Rep. 353; People Wasservogle, Cal. 173, 
270; Barling People, 134 Ill. 606, 766; State Johnson, 
Minn. 267, 968; Brannan’s Negotiable Instrument Law 
(4th Ed.) 554, citing State Hammelsy, Or. 156, 865, 
244, 182 Am. St. Rep. 686, holding that the giving 
check representation that the drawer has money credit 
with the bank and sufficient make the drawer guilty obtain- 
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ing money under false pretenses the drawer has money the 
bank credit with and intends defraud. 

First National Bank Murfreesboro First National Bank 
Nashville, 127 Tenn. 205, 154 965, said: 


true that the signature Earthman Co. the checks 
was representation them all subsequent holders the ehecks 
that they had sufficient funds deposit with the drawee pay 
them, and that the drawee would accept the checks when presented, 
and pay them.’’ 


conclude, therefore, that, when the Central Trust Co. issued 
its draft the First National Bank Mason City, drawn the 
‘Commercial National Bank Waterloo, the law holds that thereby 
represented the First National Bank that had funds with 
the Commercial National Bank sufficient meet the call the draft, 
and that said bank knew, should have known, that the funds the 
Commercial National Bank were insufficient meet the draft thus 
issued against it, and doing are the opinion that the Cen- 
tral Trust Co. perpetuated fraud upon the First National Bank. 
Fraud may arise from facts and and may presumed 
from circumstances and conditions the parties contracting. Kerr 
Fraud and Mistake (5th Ed.) says that fraud various 
form and that difficult, not impossible, confine 
within the limits any precise definition. The fertility man’s 
invention devising new schemes fraud great that the courts 
have declined define it, define undue influence, which one 
its many varieties, reserving themselves the liberty deal with 
under whatever form may present itself. See Stewart 
Wyoming Cattle Ranche Co., 128 383, Ct. 101, Ed. 
439, where was held that acts which the law declares 
fraudulent may consist omissions commissions violation 
some legal equitable duty, trust, confidence whereby another 
injured. 

well settled this state that equity knowledge not 
necessary element. Montgomery Shockey, Iowa, 107; Curry 
Supervisors Decatur Co., Iowa, 71, 602; Smith 
Bricker, Iowa, 285, 250; Hunter French League 
Safety Cure Co., Iowa, 573, 828; Moyle Silbaugh, 105 
Towa, 531, 362; Kelty McPeake, 143 Iowa, 567, 121 
529; Severson Kock, 159 Iowa, 343, 140 220; Farnsworth 
Muscatine Produce Pure Ice Co., 161 Iowa, 170, 141 940. 

apparent, therefore, that this $2,500 the hands the re- 
ceiver was fraudulently procured from the First National Bank, and, 
were fraudulently procured, the title never passed the re- 
and therefore the funds were held trust the receiver 
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for the benefit the rightful owner, the First National Bank Mason 
City. While the funds, one sense, are the hands the receiver— 
they still rightfully belonging the First National Bank— having 
traced them into the hands the receiver and finding that the re- 
ceiver has title thereto, must follow that the First National Bank 
should have been allowed preference this 

conclude, therefore, that the district court erred not allow- 
ing the First National Bank its claimed preference this matter 
for the balance due it, after deducting $905.16, funds had hand 
which belonged the Commercial Savings Bank Waterloo, but this 
preference shall not the prejudice any other claimants hold- 
ing preference against the mass the fund that was returned 
from the Chicago bank the receiver, any there be. 

Reversed. 


BANK LIABLE FOR INVESTOR’S LOSS 
THROUGH ACTING ADVICE 
BANK’S OFFICERS 


Martin Gotham National Bank, New York Supreme Court, Ap- 
pellate Division, 221 Supp. 661 


Two individual defendants, vice-president and special 
representative the defendant bank, advised the plaintiff lend 
$15,000 construction company time when the bank held 
worthless protested note the company. The officers mis- 
represented the assets and financial worth the company and 
the stockholder who controlled it. Before the loan was made 
was arranged that one the officers would elected vice- 
president and treasurer the construction company 
both officers would share its profits. Some the money ad- 
vanced the plaintiff was used pay off the note held the 
bank. The plaintiff lost more than $9,000 reason the loan. 
was held that both the officers and the bank were liable for the 
loss. 

NOTE.—The opinion the Supreme Court this case, which 
here affirmed, was published the September, 1925, issue 
the Banking Law Journal page 689. 


Action Miles Martin, Jr., against the Gotham National Bank 
New York and others. From judgment for plaintiff (126 
Rep. 211 828), certain defendants appeal. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 867. 
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Louis Posner, New York City (Copal Mintz and Lyle Evans 
Mahan, both New York City, the brief), for appellant Gotham 
National Bank. 

George Gordon Battle, New York City (Ludlow Fowler, 
New York City, the brief), for respondent. 


LAZANSKY, J.—Defendant Banning was assistant vice-presi- 
dent and defendant Lockwood special representative defendant 
bank. Each them had been authorized, from time time, col- 
lect notes and other obligations held the bank. One the bank’s 
was contracting company New York named Montville 
Construction Co., which defendant O’Shea was president, and 
which Banning and Lockwood were financially interested. April, 
1923, the construction company was indebted the bank the sum 
$2,450, evidenced past-due and protested promissory note, 
secured chattel mortgage certain equipment stated therein 
located Long Island City, but which fact did not exist. 
that month plaintiff, stranger New York City, little experienced 
financial affairs, although understanding oil well development 
the west, but having knowledge the general construction and 
contracting business, came the bank see Banning, whom 
had been referred friend, for the purpose seeking invest- 
ment. found Banning under circumstances which indicated au- 
thority, and advised him that was looking for investment and 
would rely upon the bank procuring one for him. 

will unnecessary into all the details the transac- 
tion which followed. Those now stated will suffice. Through 
the representations Banning and Lockwood, plaintiff agreed loan 
the construction company $15,000 for days, its promissory 
note secured stock the company and chattel mortgage the 
equipment alleged Long Island City. was understood 
plaintiff that the note held the bank and other indebtedness the 
construction company were paid out the loan made plain- 
tiff, and that the chattel mortgage held the bank was satisfied. 
Plaintiff was have share the interest which Lockwood, who was 
treasurer the construction company, held the profits thereof. 
Plaintiff was employed the construction company assistant 
the president $100 month for three months, and then $150 
for the balance the year. The first advance made plaintiff was 
for $10,047.50. This sum was obtained the delivery plaintiff 
Banning securities, which were sold the bank. Banning de- 
livered plaintiff cashier’s check for the amount stated. The 
check for $10,047.50, the order plaintiff, was indorsed 
him and the bank, and the bank received the amount 
the $2,450 note the construction company. 


1 
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Because the absence O’Shea the time the transaction was 

closed, instead consummating arranged, note for $10,- 
was executed Banning Lockwood, and the chattel 
mortgage held the bank was assigned and the $2,450 note given 
plaintiff security therefor. seems have been intended keep 
the note and chattel mortgage obligations alive until the new note for 
$15,000 and chattel mortgage were given the construction com- 
pany. the balance the $15,000 was advanced. The chattel 
mortgage and the $2,450 note, which had been transferred plaintiff 
the bank, were returned Lockwood. note for $15,000 the 
construction company, secured chattel mortgage agreed, was 
delivered plaintiff. 

The court found, and the finding was unquestionably warranted 
the proof, that plaintiff was grossly deceived Banning and 
Lockwood that the construction company was financially irresponsible 
the time the transaction above stated, and could not possibly 
meet the note when became due—facts known Banning and 
Lockwood. Upon discovering the fraud, plaintiff demanded Ban- 
ning and Lockwood that his $15,000 returned him. the 
$15,000 advanced, there remained $5,681.31, which was turned over 
plaintiff them. Plaintiff called upon the president the bank 
and advised him the fraud, and demanded that restored 
his original condition. This was denied him. result, plaintiff 
has lost $9,318.69. this action plaintiff seeks have the entire 
transaction rescinded, and recover from the defendants the amount 
out which was cheated. The court has held that the bank was 
liable for this amount. The bank appeals, and challenges the correct- 
ness this determination. 

clearly appears that the bank benefited least two respects: 
chattel mortgage property which did not exist. Bearing mind 
that Banning and Lockwood had authority from time time 
collect obligations due the bank, and there being proof the 
part the bank that they were not authorized collect this debt, 
the court was warranted inferring that they had been authorized 
the bank collect this note. the course their endeavor 
that direction, they have defrauded the plaintiff. urge third 
party seeking investment loan money customer, who 
thereby enabled pay debt the bank, fairly and reasonably 
incidental authority collect the debt. Although the method was 
not authorized, under the the end was, and the bank 
bound the agents’ acts. The facts here, including the resultant 
benefits the bank, bring the case within the suggestions the 
prevailing opinion Taylor Commercial Bank (174 181, 
726, 783, Am. St. Rep. 564) and make out 


: 
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far stronger situation than that which brought the minority the 
court the conclusion that the cashier that case was acting within 
the scope his authority making false representations concerning 
the financial responsibility depositor third party the 
latter’s injury. 

any event, the bank must held liable upon the theory 
unjust enrichment. pointed out, not only benefited the pay- 
ment the note held it, but made transfer directly 
its chattel mortgage security for the first advance money. 
effect, the bank sold its chattel mortgage plaintiff. Having re- 
ceived the fruits the fraud Banning and Lockwood, who had 
authority collect the thereby, though innocent, adopted the 
means which those fruits were plucked, and responsible the 
extent the damage done. Taylor Commercial Bank, supra; 
Green Des Garets, 210 79, 103 964. That the action 
equitable form should make difference. the payment 
the note held the bank money advanced the maker plain- 
tiff through the fraud the bank’s agents deemed benefit ob- 
tained fraud collateral matter, for which the bank would 
not liable within the purview statements Deyo Hudson, 
225 602, 122 635 (see, however, Taylor Commercial 
Rep. 564), the uncontradicted proof that the defendant bank had 
direct connection with the transaction, that assigned the chattel 
mortgage, held security for the $2,450 note, the plaintiff 
the initial advance $10,047.50. 

bank, especially one the metropolitan district, has number- 
less contacts various kinds with the public. order advance 
its interests, its officers are readily accessible for advice and informa- 
tion. Competition keen, desire for business endless, and oppor- 
tunity for expansion eagerly sought. When, not matter 
courtesy, but order debt and dispose collateral, 
bank through its agents misleads third party his injury with 
reference the financial affairs one its customers, seems 
that the bank should held liable for the injury done. That was 
the situation here. The action was brought, effect, set aside the 
transaction which the plaintiff was defrauded, and recover the 
damages suffered plaintiff incidental thereto. conjunction with 
equitable relief, the court had power render judgment against de- 
fendant bank for the injury sustained plaintiff result the 
clearly appeared that the construction company was hopelessly 
insolvent, would have been useless provide that recovery should 
first had far possible out it, and the balance col- 
lected from the other defendants. The defendants were jointly and 
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severally liable for the fraud. Green Des Garets, 210 79, 

The appellant claims that plaintiff cannot recover, because 
omitted the trial offer return defendant construction com- 
pany its note, and defendant bank the $2,450 note and the chattel 
mortgage which had been transferred. The bank has 
complain that the rights the defendant construction company, 
any, were not conserved. The $2,450 note and the original chattel 
mortgage were surrendered plaintiff part the fraudulent 
transaction, and were longer his possession. was through 
the fraud defendant that those two instruments were surrendered. 
Plaintiff had made appropriate tender before action commenced. 
decision provides that the note the construction company and the 
chattel mortgage given plaintiff should surrendered upon pay- 
ment the judgment. This met the duty plaintiff action 
such this. The judgment does not contain such provision—prob- 
ably inadvertent omission, readily cured. Appellant does not 
request it. 

also urged appellant that the bank cannot bound, be- 
cause its agents were acting the same transaction for their personal 
advantage, thereby becoming disqualified act agents. Such rule 
may apply where the act for the benefit the agent and antago- 
the interest the principal. Henry Allen, 151 
Lockwood were not antagonistic that their principal. What they 
did was intended, not only for their own indirect benefit, but was 
the same time actually for the benefit the bank. 

The judgment should affirmed, with costs. 


RIGHTS COLLECTING BANK 
FORWARDING BANK 


Gamble Sioux Falls National Bank, Supreme Court South 
Dakota, 213 Rep. 857 


The plaintiffs deposited checks Sioux Falls bank receiving 
deposit slip which stated that the bank would act the plain- 
agent only, that would not responsible for the negligence 
defaults collecting agents and should have the right charge 
back the depositor uncollected items. The Sioux Falls bank for- 
warded the checks the defendant for collection and return. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 271. 
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the day after the deposit was made the Sioux Falls bank failed. 
The defendant bank colletted the checks. action the 
plaintiff depositors, the defendant claimed the right apply the 
proceeds against deposit which had the Sioux Falls bank. 
was held that the defendant was liable the plaintiffs for the 
proceeds the checks even though had knowledge the 
relationship principal and agent which existed between the 
plaintiffs and the Sioux Falls bank. 


Action Hugh Gamble and another against the Sioux Falls 
National Bank and another. From judgment for defendant First 
National Bank Canton and from order denying alternative 
motion for judgment nothwithstanding the verdict for new trial, 
plaintiffs appeal. Judgment and order vacated and cause remanded, 
with directions. 

Luddy, Sioux Falls, for appellants. 

Claude Bennett, Canton, and Bielski, Elliott Marker, 
Sioux Falls, for respondent. 


GATES, J.—This appeal plaintiffs from judgment and 
from order denying alternative motion for judgment notwith- 
standing the verdict for new trial. The judgment was entered 
pursuant verdict for defendant directed the trial court. 

January 1924, plaintiffs deposited the Sioux Falls Na- 
tional Bank three checks aggregating $3,452.61, and said amount was 
their account the bank. Two the checks, one the 
sum $1,692.79, the other the sum $67.03, were drawn the 
Farmers’ State Bank Canton, The other check the sum 
$1,692.79 was drawn the Lincoln County Bank Canton, 
The checks were payable and indorsed blank Gamble 
Luddy. The deposit slip evidencing the deposit the Sioux Falls 
National Bank contained this language: 


depositor using this ticket hereby agrees that all items pay- 
able outside Sioux Falls shall forwarded this bank agent 
for the depositor the depositor’s risk; that this bank shall not re- 
sponsible for negligence, default, failure subagents, nor for loss 
the mails; that this bank shall have the right charge back 
the depositor’s account any items for which actual payment not 


These checks were said date, with other items aggregating 
$4,002.70, sent mail the First National Bank Canton, D., 
hereinafter called defendant, for collection and return. Defendant 
received them the morning January 10. The Sioux Falls Na- 
tional Bank was correspondent bank defendant, and for some 
time defendant had kept deposit there. That afternoon defendant 
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collected from the Farmers’ State Bank the amount the checks 
drawn upon that bank, receiving therefor draft drawn the 
Farmers’ State Bank upon the Sioux Falls Trust Savings Bank 
the sum $2,001.28, which, will noticed, was sum excess 
the amount the above two checks drawn that bank. 
That afternoon also collected from the County Bank the 
amount the check drawn upon that bank, receiving therefor 
draft drawn upon the Security National Bank Sioux Falls. 

That afternoon defendant mailed the Sioux Falls National 
Bank its check drawn that bank the sum $4,002.70 pay- 
ment said items collection. That afternoon also mailed 
the Sioux Falls National Bank for collection and its account 
checks and drafts amounting $5,003.10 among which were the 
drafts received defendant from the other two Canton banks 
above set forth. 

The Sioux Falls National Bank suspended action its 
tors that night and did not open its doors the next morning and has 
since been under the charge federal receiver. Neither the above 
deposit $5,003.10 nor the above check for $4,002.70 reached the 
Sioux Falls National Bank while was going concern. The de- 
posit was returned defendant, and shortly afterwards collected 
the drafts drawn the Sioux Falls Trust Savings Bank and Se- 
National Bank above described. January 18, 1924, de- 
fendant’s credit account the Sioux Falls National Bank was re- 
duced the sum $4,002.70; that say, the check drawn de- 
fendant payment collections, including plaintiff’s checks, was 
paid. Therefore, upon the facts far detailed, the defendant has 
hand the aggregate amount plaintiffs’ checks. Defendant claims 
the right retain that money because about o’clock 
January made cash deposit $5,300, the Sioux Falls Na- 
tional Bank and still that bank excess that sum. 

Defendant’s claim rests primarily upon the doctrine that reason 
plaintiffs’ unrestricted indorsement the relation and 
debtor arose between plaintiffs and the Sioux Falls National Bank, 
and that said bank became the owner plaintiffs’ checks and there- 
fore that defendant has the right offset the proceeds plaintiffs’ 
checks against the amount its deposit the Sioux Falls National 
Bank. But the contention that the Sioux Falls National Bank be- 
the owner the checks and that the relation debtor and 
arose between and the plaintiffs unsound and 
recognized those jurisdictions that follow the 
The decisions the federal courts and those jurisdictions that 
follow the ‘‘New rule are not applicable here. reason 
the above notation upon the deposit slip the relation agent and 
principal arose between and the plaintiffs. Fanset Garden City 
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State Bank, 248, 123 686; Jensen First National 
Bank (S. D.) 213 854. Indeed the trial court directing 
verdict for defendant recognized this doctrine; said the jury: 


court the opinion that the relation principal and 
agent existed between the firm Gamble Luddy and the Sioux 
Falls National Bank when they deposited these checks the bank, 
and that that bank was acting their agent the collection these 
checks. There is, however, evidence show that the First National 
Bank Canton had any knowledge this agency when this cash 
letter was received, from the endorsement the checks.’’ 


will thus seen that the theory upon which the verdict was 
directed was that the defendant should have had knowledge that the 
relation principal and agent existed between plaintiffs and the 
Sioux Falls National Bank. Even that theory the trial court erred 
directing verdict, because there was evidence sufficient require 
that question the jury. The very deposit slip upon which 
defendant deposited the $5,300 cash during the noon hour Janu- 
ary contained the same notation above set forth and there was 
further evidence along the same line. But the theory the trial 
court was wrong. Knowledge lack knowledge the part 
defendant that the relation principal and agent existed between 
the plaintiffs and the Sioux Falls National Bank was immaterial. 
the transaction defendant became plaintiff’s subagent, and plain- 
tiffs had cause action directly against defendant. Re- 
serve Bank Malloy, 264 160, Ct. 296, Ed. 617, 
1261; Paton’s Digest, Fanset Garden City 
State Bank, supra; Jensen First National Bank, supra. 

Defendant, however, contends that even should protected 
far has changed its position its prejudice, and that 
making the cash deposit $5,300 January has done so. But 
even that theory sound, yet the evidence fails show that 
has changed its position its prejudice, and matter fact the 
defendant’s own evidence shows that has not. The cash deposit 
$5,300 made the Sioux Falls National Bank during the noon 
hour January was made time when had not yet collected 
plaintiffs’ checks. was made mere surmise that might 
necessary increase its credit account that bank the deposit 
cash. was evidently made upon the expectation that would 
receive cash from the other Canton banks instead checks drafts, 
which could deposit the Sioux Falls National Bank lieu 
the proof shows, eventuated that the cash deposit 
$5,300 was unnecessary. that afternoon after closing hours sent 
for deposit checks and drafts aggregating $5,003.10, which included 
the very drafts received from the other Canton banks 
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plaintiffs’ checks. defendant was mistaken supposing 
needed make the cash deposit. Under these circumstances 
not see how can now claim has changed its position its 
detriment. But even had, yet, when its deposit account the 
Sioux Falls National Bank was reduced January 18th the 
charge the item $4,002.70 that account, any prejudice 
the amount plaintiffs’ checks was obliterated. 

Under the law this state, the defendant being the subagent 
plaintiffs and now having hand the actual proceeds from the col- 
lection plaintiffs’ checks, duty bound pay said sum 
plaintiffs. The trial court should have granted plaintiffs’ motion for 
judgment notwithstanding verdict. 

The judgment and order appealed from are vacated, and the cause 
remanded, with directions enter judgment against defendant 
First National Bank Canton, D., favor plaintiffs for 
$3,452.61, with interest from the date demand, viz., November 
20, 1924. 


TRADE ACCEPTANCE HELD NEGOTIABLE 


Havens Foskett, California District Court Appeals, 254 Pac. 
‘Rep. 642 


recital trade acceptance that the obligation the ac- 
ceptor arises out the purchase goods from the drawer does 
not put the purchaser inquiry whether the goods have 
fact been sold, even though knows that the drawer dealer 
commercial paper and not commodities. 

The fact that each six trade acceptances contains clause 
stating that the instrument one series, and that failure 
pay any the acceptances when due gives the holder the option 
declare any all the series due and payable does not, 
destroy the negotiability the acceptances. 


Action Havens against Foskett and others re- 
cover amount trade acceptances. From judgment for defendants, 
plaintiff appeals. Reversed. 

Ringole, Samuel Hamburg, and Henry Heidelberg, all 
San for appellant. 

Stephen Galvin, Los Banos, for respondents. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 482, 1275. 
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FINCH, J.—The plaintiff, assignee Central Finance Co., 
corporation, brought this action recover the amount six trade 
acceptances drawn Vallen, doing business Mfg. 
Co., upon defendants and duly accepted them. They are all one 
series, dated February 1923, and payable 65, 70, 75, 80, and 
days, respectively, after date. They are all identical amount and 
terms except time payment. The first one the series 
reads follows: 


Acceptance. 
**$105.00. San Francisco, California, Feby. 1923. 


cx Dale of Sale 
Ives Hdw. Co. 
Dealer’s Name 


St., Los Banos, Calif. 


Street Address Town and State 


days after date pay the order ourselves San 
Days Months 


Francisco, Cal., one hundred and five and no/100 dollars. 

one series trade acceptances. Failure pay any 
when due gives holder the option declare any all the series 
due and payable. action instituted hereon, the undersigned 
promise pay reasonable attorney’s fee any such action. 


Los Banos, Calif., Feb. 1923. 


Dealer’s Town Same Date of Order 


through Portuguese American Bank. 


Name of Dealer's Bank 
Mfg. Co. 
Los Banos, Calif. 
Hdw. Co. 


Signature of Acceptor or Trade Name 


Authorized Buyer 


obligation the acceptor hereof arises out the purchase 
goods from the 


All these acceptances were sold the Central Finance Co. 
February 1923, for valuable consideration. They were indorsed 
the back thereof: 


Mfg. Co., Vallen, Mgr. Demand, notice, non- 
payment and protest hereby waived. Cadillac Mfg. Co., 
Vallen, 


All the instruments, after the maturity thereof, were assigned 
the Central Finance Co. the plaintiff for collection. 
procured the instruments through fraud and the goods payment 
for which they were given were never delivered. The court found: 


each said six trade acceptances bills exchange pro- 
vided that, upon the default the payment any one the series, 
said acceptances setting forth the fact that each was one series, 
all others would become due and payable the option the holder 
the one whereof default payment had been that said 
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trade acceptance bills exchange did not any way identify 
any the others the series, and the court finds that said trade 
ceptances bills exchange are non-negotiable, that the 
plaintiff took each and all said trade acceptances bills ex- 
change after maturity and time more than one month after the 
first one became due; that consideration therefor was paid the 
plaintiff; and that the plaintiff took assignment, not made 


indorsed upon the original trade acceptance nor upon any paper at- 
tached the 


Judgment was entered favor the defendants and the plaintiff 
has appealed therefrom. 

Respondents contend that the fact that the trade acceptances were 
given for the purchase price goods ‘‘was sufficient notice put 
the purchaser, Central Finance Co., guard ascertain fact 
goods had been sold the drawer. The Central Finance Co. knew 
Vallen, and knew him dealer paper, for had bought other 
paper from him prior this transaction. knew that 
Vallen was not dealer commodities. Why, then, should have 
paper reciting the fact that sold commodities? With these facts 
before it, the Central Finance Co. cannot truthfully say that took 
paper bona fide holder for value and without 
spondents have not called attention any evidence the effect that 
was not dealer commodities’’ and none has been dis- 
covered. The purchase the instruments the Central Finance 
Co. appears have been made the usual course the business 
which was engaged and the record does not show anything 
suspicion even which should have put the company in- 
quiry, purchased the instruments for their full value, less dis- 
per cent. the facts were stated respondents 
they would not show that the company not holder due course. 
501; Popp Exchange Bank, 189 Cal. 296, 303, 208 113; 
Goodale Thorn (Cal. Sup.) 249 11, 13; Silberschmidt Moran 
(Cal. App.) 250 205, 207. further observed this 
connection that the court did not find that the Central Finance Co. 
was not holder due course. The fact that the plaintiff, 
treated the owner the instruments rather than the assignee 
thereof for collection, took assignment without indorsement upon 
the instruments the Central Finance Co., immaterial. The 
company took indorsement and became holder due course. 
The indorsement was blank. ‘‘An instrument indorsed pay- 
able bearer, and may negotiated Civ. Code, 
3115. holder who derives his title through holder due 
course, and who not himself party any fraud illegality affect- 
ing the instrument, has all the rights such former holder re- 
spect all parties prior the Civ. Code, 3139. 
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Respondents’ main contention that the acceleration clause 
the instruments rendered them non-negotiable. support this 
contention several California cases, decided before the enactment 
the Uniform Negotiable Instruments Law, are cited. Utah State 
National Bank Smith, 180 Cal. 179 160, the court had 
under consideration the effect acceleration clause single 
promissory note. The court said: 


note question was dated and payable Utah, and its 
negotiability must determined the law the place pay- 
ment. The terms the Utah statute are shown evidence, 
and, far the question here involved concerned, are sub- 
stantially the same the Uniform Negotiable Instruments Law en- 
acted California 1917. Before the enactment this 
law the great weight authority was that under the law merchant 
the clause accelerating the due date did not destroy its negotiability. 
[Citing cases.] All the decisions based upon the Uniform Negotiable 
Instruments Law, far are advised, hold that the clause 
question does not destroy the negotiability promissory note. 

Nor are called upon prophesy what the courts 
Utah may when the same question comes before them under the 
Uniform Negotiable Instruments Law. The question simply is: What 
interpretation place upon the language the Utah statute 
proof this case? The note was negotiable under the law 


This decision effect interpretation the Uniform Ne- 
gotiable Instruments Law California. Respondent relies the 
ease Iowa National Bank Carter, 144 Iowa, 715, 123 
There were involved that case three notes, each containing 
clause that case default payment thereof the payee ‘‘shall 
have the option declare any all other notes given for the pur- 
chase price said property once due and and 
another clause that, ‘‘if any time the said party the second 
part shall deem themselves insecure, then the whole amount 
said sum money said notes mentioned, which shall not have 
been paid, shall immediately due and The 
section the Negotiable Instruments Law Iowa under considera- 
tion was identical with section 3085 the Civil Code California. 
The court did not base its decision upon the fact that the accelerating 
clause related the three notes and was not limited the note 
which the clause appeared. said: 


the adoption the Negotiable Instruments Law, had 
that these provisions note and mortgage rendered non- 
negotiable. Since the general adoption the Negotiable 
Instruments Act, the court have held the same doctrine.’’ 


Respondents also cite Wayne County National Bank Cook, 
Ind. App. 404, 127 773. The note involved that case did 
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contain acceleration clause but was held non- 


negotiable reason other conditions contained therein. The Iowa 
conflict with the decision Utah State National Bank 
Smith, supra, far seems hold that acceleration clause 
promissory note destroys its negotiability. The latter case 
follows the well-established rule that acceleration clause 
promissory note does not destroy its negotiability. reason ap- 
pears for holding that different rule should apply series 
notes, each containing such clause. several notes maturing 
different times belong single transaction and form connec- 
tive series, the negotiability one them not affected the 
provision that, the failure the maker pay any one the 
notes the series which belongs, the rest shall become due and 
payable the 140; Chicago Railway Equipment 
Co. Merchants’ National Bank, 136 268, Ct. 999, 
Ed. 349; Commerce Trust Co. Guarantee Title Trust Co., 113 
Kan. 311, 214 610; Farmers’ Bank Trust Co. Dent, 206 Ky. 
405, 267 202; Schmidt Pegg, 172 Mich. 159, 524; 
Walter Kilpatrick, 191 458, 148; White Hatcher, 
135 Tenn. 613, 188 61; Bright Offield, Wash. 442, 143 
159. 
The judgment reversed. 


SENDER ENTITLED RETURN FUNDS 
TRANSFERRED TELEGRAPH 


Green Western Union Telegraph Co., Supreme Court Mississippi, 
111 So. Rep. 750 


contract for the telegraphing funds provided that the 
funds were delivered and one else, and that 
the funds were returned the sender unless delivered 
the payee within seventy-two hours after receipt the paying 
office. The funds were not paid within seventy-two hours. was 
held that the title the funds did not pass the payee and that 
the sender was entitled the return the funds. 


Suit Green against Jacob Farrar, wherein the Western 
Union Telegraph Co. was made garnishee. Judgment for plaintiff 
against defendant and favor the garnishee, and plaintiff ap- 
peals. Affirmed. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 661. 
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Fulton Thompson and Thompson, all Jackson, 
for appellant. 


Flowers, Brown Hester, Jackson, for appellee. 


HOLDEN, J.—This suit attachment and garnishment 
brought the appellant, Green, recover $87.34 Jacob 
Farrar appellant, and the Western Union Telegraph Co. was sum- 
moned garnishee, and judgment asked against :the telegraph com- 
pany, who held funds telegraphed Mrs. Claud Stirling Water- 
town, Y., the said Jacob Farrar Jackson, ;Miss. The funds 
telegraphed were not paid Jacob Farrar during the hours 
provided for the contract between and the telegraph 
company, but the funds were returned, after the hours, paid 
the sender, Mrs. Claude Stirling, Watertown. 

here set out agreed statement facts, which follows: 


agreed and between counsel for the plaintiff and counsel 
for the garnishee that this cause may determined the court 
the following agreed statement facts: 

garnishee, Western Union Telegraph Co., corporation 
engaged the transmission messages and the handling money 
transfers telegraph between points the state Mississippi and 
points the state New York and other states. These messages 
and money transfers are accepted and handled garnishee ac- 
with its published tariff rates and the terms its contract 
filed with and approved the Interstate Commerce Commission. 

the 7th day April, 1925, one Mrs. Claude Stirling filed 
the office the garnishee Watertown, Y., money transfer 
directed Jack Farrar, Jackson, Miss., and then and there deposited 
with the agent the garnishee the sum $96 paid Jackson, 
Miss., the said Farrar. The said money transfer was tendered 
and accepted the garnishee subject the terms its standard 
money transfer contract which and prior April 1925, had been 
duly established and offered the and filed with the Inter- 
state Commerce Commission. 

copy the original money transfer sent Mrs. Stirling 
Jack Farrar hereto attached true and correct copy and may 
treated being introduced and offered this cause. 

money order here involved was order within the 
terms said contract. And further said order was interstate one, 
being from point the state New York point the state 
Mississippi. 

money order was transmitted and received the office 
the garnishee Jackson, Miss., April 1925, and was there held 
undelivered until April 11, 1925. 

the 11th day April, 1925, the said Jacob Farrar, alias 
Jack Farrar, being indebted the plaintiff, Green, the full 
sum $87.34, the said Green brought suit attachment 
against the said Farrar the court Allen Brown, P., and 
writ garnishment was served the Western Union Telegraph Co. 
said date and while yet held undelivered the said money transfer 


q 
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the sum $96 sent Mrs. Claude Stirling from Watertown, Y., 
Jack Farrar Jackson, Miss. 

matter came for hearing before Allen Brown, P., the 
attachment was sustained, and judgment was rendered against 
Farrar for the sum $87.34 and costs, and judgment for $87.34 
and costs was also rendered against the garnishee, Western Union 
Telegraph Co., its answer theretofore filed due time, which 
answer set the facts pertaining the said money transfer, but 
which answer was objected plaintiff, and now objected 
because does not comply with the statutes the state. 

garnishee appealed from this judgment, but appeal has 
been taken prosecuted the principal defendant, Jacob Farrar, 


alias Jack Farrar, and the said judgment against him valid and 
final. 


further agreed that the said Jack Farrar whom the 
said money order was payable and Jacob Farrar are one and the same 
person. And also agreed that demand has been made the 
garnishee the said Mrs. Claude Stirling for the return the $96 
which she undertook send Jack Farrar, but which was not de- 
livered and has not yet been delivered him.’’ 


When the telegraph company was summoned appear and answer 
the writ garnishment, one its agents filed answer admitting 
that the telegraph company had $96 its hands belonging the 
debtor, Jacob Farrar, whereupon judgment, the justice court, was 
rendered against the telegraph company for the amount $87.34 due 
Farrar the appellant, Green; but the telegraph company, 
within the time allowed law for appeals, appealed the circuit 
court from the judgment ‘the justice court, and there filed its 
amended answer, leave the court, and denied that had any 
funds belonging the debtor Farrar; that the telegraph company 
owed Farrar nothing. 

Appellant objected the filing the amended answer, and 
urges now that the lower court erred permitting the amended 
answer filed. The appellant also contends that the lower court 
erred holding that the telegraph company was bound return 
the funds Mrs. Claude Stirling sent her Farrar, because, 
argued, the funds were payable Farrar the telegraph com- 
pany the time the writ garnishment was served upon the tele- 
graph company. 

think the lower court was correct holding that the garnishee, 
telegraph company, could amend its answer when the case reached 
the court upon appeal from the justice court; this record 
shows reason the contrary. The judgment the justice court 
against the garnishee was annulled, and the case was tried 
novo, when the appeal was prosecuted the circuit court. 

also our opinion that the lower court followed the law 
holding that the telegraph company, garnishee, owed nothing 


7 
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Farrar, because, under the terms the contract between the sender 
and the telegraph company, agreed that the funds transferred 
are delivered the sendee, payee, and one else, and 
that the funds are returned the sender unless delivered 
the sendee ‘‘within seventy-two hours after receipt paying office.’’ 
This stipulation telegraph contract this character commonly 
use, and think the title the funds such does not 
pass the sendee until delivery, and that the sender entitled 
the return the funds unless delivered the sendee within the pre- 
time. Therefore the telegraph company this case did not 
any time owe Farrar the amount money sent Mrs. Claude 
Stirling, but was only under obligation deliver the amount him 
the instance the sender, because the provision the contract 
between the sender and the telegraph company. 

The judgment the lower court affirmed. 

Affirmed. 


PERSON APPEARING BANK’S RECORDS 
OWNER STOCK LIABLE 
STOCKHOLDER 


Porter State rel. Mothersead, Bank Com’r., Supreme Court 
Oklahoma, 253 Pac. Rep. 985 


The Bank Commissioner Oklahoma brought action against 
the defendant stockholder insolvent bank recover 
amount equal the par value her stock. The defendant denied 
that she was the owner the stock. appeared, however, that 
she had permitted her name appear the bank’s records the 
owner the stock during long period time, and that during 
that time she was elected director the bank and acted that 
was held that under these circumstances she could not 
escape liability stockholder. 


Action the State, the relation Mothersead, Bank 
Commissioner, against Eda Porter. From judgment for plaintiff, 
Gefendant appeals. Affirmed. 

Moore, Pureell, for plaintiff error. 

and Gentry Lee, both Oklahoma City, and 
Pruett Wamsley, Anadarko, for defendant error. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1185. 
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LESTER, J.—The parties the above-entitled action will re- 
ferred they appeared the district court. The plaintiff in- 
stituted this action the district court McClain county, Oc- 
tober 16, 1924, against the defendant, claiming that she was holder 
record for 9-10 shares the outstanding stock the Farmers’ 
State Bank Cement, Okla. Said plaintiff alleged his petition the 
fact the organization, operation, the declaration the insolvency 
the said bank February 25, 1924, and the additional fact that 
the aforementioned number shares, the time the bank was de- 
insolvent, stood its books the name the defendant 
the owner and holder thereof, further praying for judgment against 
the defendant, reason the failure the said bank, the sum 
$2,790 and the interest thereon from February 25, 1925. 

The defendant duly filed her answer the petition, 
denying that defendant individual was the owner and holder 
said shares any time, and further denied that she was liable for said 
sum $2,790, any other sum whatsoever. Said answer, way 
setting further and affirmative defense, alleged substance: 


That said shares were the property the estate John 
Porter, the deceased husband the defendant; (2) that said estate 
was still open and final disposition had been made therein the 
county court McClain county; (3) that the defendant was duly 
acting executrix said estate; and (4) further denying that she 
had ever acted any relation the said stock other than her rep- 
resentative capacity said executrix said estate.’’ 


The plaintiff filed reply denying generally all the allegations 
said answer. The cause was thereafter and the 21st day March, 
1925, tried the court without the intervention jury, and the 
court rendered judgment against defendant for the full amount alleged 
due under plaintiff’s petition, and the defendant prosecutes this 
action reverse the judgment the district court. 

appears from the evidence that John Porter, husband the 
defendant, died testate the 7th day January, 1920, and the 
time his death held his own name shares stock the 
Farmers’ State Bank Cement. Said John Porter made will 
and devised larger portion his estate his wife, the defendant 
this case. Said will was duly probated and the defendant duly 
qualified executrix said will. 

appears that the 17th day November, 1922, stock- 
holders’ meeting the said bank, the said stockholders, their ac- 
tion, reduced the capital stock said bank from $25,000 $15,000; 
that, shown the minutes said meeting, Eda Porter was present 
stockholder; that she represented shares stock said meet- 
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ing; and that said stockholders, said meeting, levied assessment 
themselves 100 per cent., order meet assessment ac- 
count certain notes being carried the bank and ordered stricken 
therefrom, assets, the bank commissioner. The defendant paid 
the full portion the assessment levied against the stock that had 
been originally issued the name her husband, John Porter. 

the 18th day December, 1922, the bank reduced its capital 
stock from $25,000 $15,000. the 5th day February, 1923, the 
bank issued Mrs. Eda Porter No. for shares stock. 
the 6th day March, 1923, the bank issued its certificate No. 
Mrs. Eda Porter for 9-10 shares stock. further shown 
from the evidence that the above-described stock was shown out- 
standing and record the name Mrs. Eda Porter the books 
said bank the time the bank was closed, being involvent, 
the state bank commissioner. 

was further shown the evidence that the defendant was elected 
director the bank during the time her name appeared the owner 
the aforementioned stock; that she signed her name certain re- 
ports, from time time, relating the financial condition the 
said bank.. 

April 24, 1924, Grover Wamsley, liquidating agent for the 
failed bank, addressed letter the defendant, which advised 
that she owed the sum $2,790, with certain interest thereon, rea- 
son the stock held her the time said bank had become in- 
solvent. 

The defendant answered the letter the liquidating agent, and 
said answer the defendant stated part: 


acknowledge liability and regret that this time un- 
able send you check cover the same. desire avoid any 
additional expense and would like you grant some few months’ 
time this order that can make some deal and raise some money, 
least until such time crops are marketed.’’ 


The defendant testified that she, all times, was acting only 
her capacity executrix the estate her husband, and not her 
individual capacity. 

The brief the defendant presents two principal propositions 
this court and shall take the same the order named de- 
fendant’s brief. 

Defendant’s proposition No. follows: 


judgment the court being contrary its proper finding 
the share lot, and also contrary the law the 9-10 
share lot, contrary law the whole and should 


q 

q 
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order support the above proposition the defendant adopts the 


following quotation from the case Blackert Lankford, Bank Com- 
missioner, Okla. 61, 176 532: 


rule announced text-writers and the federal and the 
state courts seems that person whose name rightfully appears 
the books bank corporation shareholder must respond 
such all the statutory liabilities imposed upon shareholders. 


find fault with the above language, but the instant case 
positively shown that the defendant acted member the 
board ‘of directors and had access all the records the bank and 
for long period time permitted the stock stand her own 
name and not until suit was brought recover the liability due upon 


her stock did she raise the proposition that she was not the owner 
said stock. 


The defendant also cited excerpt which found the 


case State rel. Ware, Okla. 130, 198 859, 127, 
which follows: 


bank, arising from the presence person’s name the stock regis- 
ter, rebutted evidence that bona fide sale the stock had been 
made, and that the vendor had performed every duty which the law 
imposed order secure the transfer the registry the 


This statement law has reference state facts that alto- 
gether different from that which find the instant case. 


The defendant also cites the case Robinson Lane, Ga. 337, 
wherein stated: 


the shares bank are transferred B., without 
consideration, and without the knowledge consent B., not 
the owner, contemplation the charter, and can only made 
liable the ground fraud, viz. the transfer, after 
the fact brought his notice for the benefit some other person, 
and the injury the creditors the 


Again must insist that the doctrine laid down from the last- 
named case not applicable the facts the instant case. 
The defendant, her brief, quotes from the case State rel. 


Waleott, State Bank Commissioner, Hardister, 108 Okla. 54, 237 
75, which stated: 


‘‘Where action instituted the bank commissioner the 
state the double liability imposed section 4122, 
1921, general rule, all persons whose names are the books 
the bank, the absolute owners the stock, are liable stockholders, 
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and one knowingly permits his name appear upon the stock book 
the bank shareholder, will estopped from denying liability, 
action brought collect the double liability. This general rule 
does not apply, however, when the stock appearing the name the 
defendant part fictitious and invalid increase the capital 
stock, which has been issued violation the provisions section 
39, art. the Constitution, and sections 4118 and 5319, 


The rules announced the last-named case are clear and un- 

ambiguous and our judgment are clearly against the contention 
made the defendant. 
shown the record this case that the defendant, for 
period time, acted director said bank, signed her name 
reports made the bank the state bank commissioner, and that 
she received and accepted dividends from the aforementioned stock 
which stood upon the books the bank her name. 

the case Shaw State rel. Mothersead, 115 Okla. 71, 241 


person who has knowingly permitted his name appear upon 
bank records the unconditional owner stock the bank, for 
period two years, will not permitted make the defense that 
the stock was held collateral, action against him the bank 
commission, for recovery amount equal the par value the 
stocks provided statute, where the bank becomes 


q 
| 
q 
q 
q 
q 
q 
q 
q 


